(BREME) S+ /CEE# (RE—OtFNA) » 267-332
© R HFFeh BRI T

http://euramerica.org

3 [B8] Hie FS B v R BB 5 ST 4 {6k
5 224510 et HI s % e
LA Jones, Jardines & Grady Z&E 5"

7R BR 54
RANREERSE 2
10048 Z2ILTH K5 —E 56 9
E-mail: chihshein@gmail.com

filg 22

2RI R ZEREF B ERAOBITITAHEHERER
B E RIS XS 4 AT EmEERERG LSRR
Al &K > £ 7t 2012 4 Scalia K '® £ 469 United States v.
Jones ¥ & A& — MBI G HITER 0 ERATEAM AL 0
IR (S AL EAFFAR R L LA B E A A R IR AR A R R
I TBUR, Ttk THEARL B o sb— THESIER Xk
#4E & | T 2013 £ Florida v. Jardines £ 7 7w 2015 F£2
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5 B WGE I i = A e AR HI B (o] R BURT 7T o & RS A B s F 7804
PEERSCEE 4 0k (LTS TSR EIEE 4 R, 20 TEB 4 kL ) BE
U R T 2 ERSE AN R R USR5 R {1 A R
EPETT 1928 4 Olmstead v. United States ZE1%HY " W32 AJEHI |
(the physical trespass doctrine) » 2 # A 1967 4 Katz v. United States
0 TSR REE Y S EEAF HIET#ER | (the reasonable expectation of
privacy protection test * DU RNF# [ S HREFLHARHZAE ) 3 #¢ Katz ZE
% HINE 4 R RHAENHETEEEGHEREAZ "B
AR E » ZR1f ° Antonin Gregory Scalia AJEERE FE > 2012 4F
United States v. Jones ZEHNZHE R H » FiREH AL AR BLY)
B AR ERENGIE THU, - Witk T BGR - REZ
B 4RIV R E R EE AR - 1. MER > FHDETRENAR
(arbitrary invasion) 1T %y 5 1EHIETIEEAE Fiw FIYIES AJRAN - 2. B
FLFE > BRI IEYEE ANVES T (non-physical-invasive monitoring)
17 Ry (EHIETRE e P SRR AL AR AR » IS BRI

! The Fourth Amendment of the U.S. Constitution states: “The right of the people to be
secure in their persons, houses, papers, and effects, against unreasonable searches and
seizures, shall not be violated, and no Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly describing the place to be searched,
and the persons or things to be seized.” ( " AR A IRE L G 48 ~ A7 ~ AR Z
MR BRI Rl ERFIEERL c RAEEHED  BELERZRE
FE o BHEMF I N AT Y RARERHE R R Ry
e o) P XERE G ARTR S RERREETRTE 689 LA 1 B R
FRAERE -

2 Olmstead v. United States, 277 U.S. 438 (1928).

3 Katz v. United States, 389 U.S. 347 (1967).

4 United States v. Jones, 565 U.S. 400, 405-411 (2012).
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4 RIRZREAT R HIET A FHE LR HIET R AR S - INRF[EIER Olmstead
o BT R I AR A -t —" EEHIEHEER i (a two-tier theory)
PR > W41 2013 £ Florida v. Jardines 25 5 81 2015 52 Grady
v. North Carolina %€ ¢ Y5454 » EEEH -

BN SRR Z BRI SEE S 4 (RIERBUEH ARV 4 - 7
MEREESCH Y Z FRAE] > A PIEER SRR T[] | - ASCEE A
SRR RS » BRSO R TRl EITRTRR AR - FEAE

CAEEREREAE ) B T ISRAMEREAE | HRE AR - BINASITE
HY Jones Z£1% (& Jones Z5) HY = Z fof 3% 5 - BHIY Jones
% BINTA SRRt = R R B 3 Rysfaleam it » ASCRIR 1 - 8 M
BRI Scalia AAE W A 78 HEE AR 24 B 5 AL RE A T 25 ] Bl (A Z RBRE e
PR ZE R - A E— PRI 2N - SRR Jardines %
PISCRRA s 2SR 3 > & EEAE B R B R Z B (R CRtHE > 2017:
125-198) > H R #EA 5 ) Scalia KIAE FEALHERATHEHZ"
FEMEREAE | Bl Elena Kagan ROAE#E 2 HEEREMEHZ "B
REREAE | HYZZSL - (AR — 20 HH M BT ] Z B (% > DA
HE AL ER AR R - Bt A SGRRIER M — 0 iRl
M2 T o B Grady FE - BN RIE ARG BB /48 > A S0E 2
EEHER Sy - 558 Grady ZE0is WA FERERE AR E 5 -

Scalia KJEBX Jones ZEA7 H HYMEGITEAE - 12 (IHEFEALHE B 2
EILEREFEH T » HER B E B E - EAEN (R a2

e

v

=11}

3 Florida v. Jardines, 133 S. Ct. 1409 (2013).

% Grady v. North Carolina, 135 S. Ct. 1368 (2015).

7 3 LA R X3R T W Jones AR B4y KA Jones % 2 AT 6 AT Wi T £ B £ kMg (2003:
166-182) ; EJkmh ~ 5RAME ~ R EH (2015: 177-194) -

8 2pE s (2015: 897-926) o ey B AEBEE B9 B4% - S 3B kA Jardines 1
Grady W £ 2 04 A WAL EAE A eI BT -
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Olmstead ZE%IIAFERE » B¢ Katz FERAVRERAE) » $HNEE 4 (R R
PO L SEB L EEGEE - NHIBUFT RIS EE SRR - 5
BRHE A Tl FRMERE DT

1. FERARETE B384 RAVIRGE LSS - 18 Katz IR THHERT - Jones
ZEAY R AR NGRS - T R (3R T (Bl Olmstead ZEAR
#) S ERERE AR - NI > 5 4 RIRERTLEEERR
HFmey o EFEVERE  WAESE - PRFTILE - 55
BEEREEE) T Katz ZHIEHINEE 4 BRAUERERI fRaadn - s 2 - &
HHIE S EA Scalia KTAEFTAL - FUZEEFEEAILE] 2 ]
BB HNE R S AR AR IO TFE ?

2. (A S B A [ R A DR S B - AIPEE Scalia ATAE BlaeEHL
I HEY > EEHRTT - 5 DAGEREHE - 7RSS 4 RIEREREEE
—{E FTRE B Ay BIE IR ARy PRI EEE] > DUk PR PR 2
EAIEAZER 4 RAREEAVEIZT By © LA Jones ZREL Grady ZEEVRHSE
MZEEEHRAKE - EREEEER RSP A M EE
JF BT DRI B I P A 2R 4 RIRR AT Rys8 E R IR e © R 28
TR HEAVEREH T 2 SRR IR AE R EE LR E 2

AL E5R > Scalia ATAE LI ERESLFERAME Ry Lmg (BETR) - P
sz YR AR A & B R AL AR O 1L 2 ] - SR HE
B LR RELE . T BRSNS, o WEE ARRIERE
Ry HE R AL AR IR (R R B B AR (B AR R E S e Aany LG
VIEZERSHR A > e GBI RENES - B5 2 0 SR
VIR AT B B AU EE W B B e 2 ) B 2 1] PN T el N Y
HIllZEIE > (S RENTIEE AR E R G 4 R
R HEIRUYEEATEREREZ > BEMNKE 4 (RIEE > AIEHSH
PR AR AR Ry FIET - R BUT A E R B s A E R B8 S A
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Z VRN Z ARV (PIATRE E E S N RIR BEAE
NSRRI E) Z1TR - HRARA A — Y E = A =
A 0 BREYELE AR RIGE 2 FTRE - T FE(E & BERRAL B R AR
HETE D FERUEEZBUTRS - Jones, Jardines #1 Grady =%t
Ry o ER S AL R AR IR (R Y A B M - S 22 [ Z B (R R
SRAERE (I TG SRR ) MY S R ZE R R T By o R
p "B A ) o MEFTHERR o MK SRS TT RFTHS Z &
EENERYHEZERNIEN BAFE A HEZER 28R -

R R BUM I RIT Rl €08 - BEUAR T Y5
RAFME GBI - HEREE LSS R E AL -
FEBIRER - B TR SRR R Ay > FlE s IR E A B 2R (LT
T TERA ) BAGHBIHAEAE DL BRIESN » dRRHIREE
BUR AR B R R R B e il SR LIS N 2 SRS V) SR R T By - FREH
FISESRERE (BUNERE TRERE S ) 28 122 RECTARE » BEARIRTS
JT 2003 I B EARHERF G & | EIECH: ) IR Y R
BRI B IEY) R GEIER » 2014: 238) - B LFE
JFRAIR Kot T HREsY) , R ZNFNE - d5 & B S 2l fRARYIL
AR R R B A DAY M T RR R B R A AR R K -
AKX FE5R - BRERERRRE Z IESCF R HIE B E 4 (REE
LN > B

& « Jones ERTEEMIP RS AR ES 2 B

—~Olmstead % (1928) Al—— T 8 E 4 5 - TR
B3R A A EIS AR

TEREMF = A RN b o S TR R F
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BEEENE AUSHYG0IT Fy o G40 Wilkes v. Wood % ° J
Entick v. Carrington'® ZEHt > AR 20 E S8 HIHE AL T » (H RN
Yyim LIRS E55 B R MERBE SO GEIR) 217/ > R 4 REE
238727 (Ferguson, 2017: 595-596; Kerr, 2012a: 72-73) - [LfE "4
R e ERRAE EREARL T A E | (property) FllZifra€Ry AR - 1T
HilF B James Madison 7E757T 1789 F4R AV EIAFZE (B 4 1%
RTE) RAZCFR - T ARARERLSE - (EAT R EA I E 2
#E | (aright of the people in their persons, their houses, and their other
property) > FJEIZ 5 4 {RFE On e U HEWY IR 4G 180 (Kerr,
2012a: 75-76) -

VEIT 1886 £V Boyd v. United States Z& » 25— {HEBEAE T4
B BTV e AR AR o N BUR A A BRI AR dr %
(court order) K Boyd 2 (i HE#T#E 1) iy BRE » DUVE HUZ
o FES AT ARBEVEA ERT - Boyd FoRIRHIEATHI B - MEELEE 4 RIE
ZHITAT By 7EReHEZ Boyd fth— iR 12 ZATH  AHERA LAl Wilkes
FEEL Entick 25 » BUNTY Boyd ZE » Wi ARAFAE—{EVIEE A Boyd £
FIIIT By 1 A AR AR e 20K Boyd St HAA7E (BE4%) - Boyd
AT Fy » BEOK Boyd MSFIABTan O S EBINT R AR B
[ )7~ B BT SR U BB YT T By > O TT R FER S [RI f47 - 1
HEZ 54 RSN HR MEZBUFYER AERNTE - 28
FEFTA BUMZE NRAETERBRL (the privacies of life) BEHITTRy - 1

9 Wilkes v. Wood, 98 Eng. Rep. 489 (C.P. 1763).

19 Entick v. Carrington, 95 Eng. Rep. 807 (K.B. 1765).

"1 Boyd v. United States, 116 U.S. 616 (1886); see Kerr (2012a: 77).
12 1d. Boyd, at 635.

1314,

14 14, at 630.



274 BREFR

1918 1y Perlman v. United States ZE » 5 Perlman 1 35 #] F1#2
I EE R HEBERNERAE Z8Y) - 218 2Bl Fy Perlman f#5k
RE8 I8 - WA EEH EAEEYIE REaTaYEEHE © Perlman FiRfmzg
BHZEYIIERREREE 4 RHRE 2 TR | TR - AR Z
Boyd ZZ R fi SR Ry 5e 4 e 2 I RIT HERBREEEEARBLNT
Ry o 1 (AARZEWGHBERAWHEE > A Perlman 2 F R E I 2 (50U
Y EERE o 7 Bl%E Boyd FKHL Perlman % > AR N A
56 4 raVIE AR & H AV E RIRN I E R - T 2 I RN B AL R -

1924 £y Hester v. United States Z& > '8 JEPsl BT E E£ A
EENFTAZ L WAEREEEHE R 100 B/ 2 R G E B A AT
By WATERCEE 4 (R 2 18ER - RAEREHANEEYIERE AR AN ZE
T B A FEEERESE NG - (1R SR Z 1Tk - B
RENNEREANEE LNBLEERE " B2 WHEEARLA
WA EEAT Ryl R —E MR REE 4 (RFLE 2 8% - AR N AR
FPEARE - TRED > AEHN BRI MEMBZRATE 77
TR E - ARZEAN[E Boyd ZE e Perlman 25 » JRAFEE 4 RIS R AV EHD
E Y8 SR B PRaE -

= ~ Olmstead %£4% % Katz & (1967) 7]
——UARY A ME A R0y TR AR B

AU RAEPETT 1928 £/ Olmstead ZE1% > HE N5 — {6 B 22

15 Perlman v. United States, 247 U.S. 7 (1918).
16 14, at 14.
17 1d. at 15.
18 Hester v. United States, 265 U.S. 57 (1924).
19 14, at 58.
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HrEFRA © Olmstead JEBETEE BUN FE N BE(LE & FENEEIMYE
Fh4R DAL RRIESS - WA MEENE 4 (R ENERIT R
Ry ARENGHE —EYEAR AMEBIT RIFEE2 —MEF Olmstead
FEITHIREE TR £y ¢ 5 4 RIS ERHLE 2 B R YR ARA A
ZiThR - 2

VEFEPEIT 1942 /Y Goldman v. United States ZEv » 38yl
E N B AT IRE S e B I S FH AV EEE (PR [off-the-
wall] B5HE) - 2 WRMERRE A JQEEKE 4 (RHHE - 2 SR
1E 1961 £ Silverman v. United States £ » 2| F (LR
HEERETHEBAVAEES - ORI AEEREZ LT 2 B - TR EFTiSEE
FTA T {#HE s (spike mike) - [FIHFfHEERE 25 - BRIRAHBIH A  th—
R SR ARG AR RE 2 b (e AE I FHE N IS R A%
RS AR 0 MALBEREEREHAIRE Gk [through-the-
wall] BEEE) o 2 JARE I E % ER 2R VSR T B MY R R 5 B i
BE > REREE 4 (R 1R -

20 Olmstead v. United States, 277 U.S. 438, 456-457 (1928) (“Small wires were inserted
along the ordinary telephone wires from the residences of four of the petitioners and
those leading from the chief office. The insertions were made without trespass upon
any property of the defendants. They were made in the basement of the large office
building. The taps from house lines were made in the streets near the houses.”).

2l Id. at 464 (“The amendment itself shows that the search is to be of material things-

the person, the house, his papers, or his effects.”); Clancy (1998: 307, 318) (“Based

on Olmstead, the Fourth Amendment only regulated physical trespasses within con-
stitutionally protected areas, and searches and seizures of people and tangible physical
objects.”).

22 Goldman v. United States, 316 U.S. 129, 131-132 (1942).

2 Id. at 134.

24 Silverman v. United States, 365 U.S. 505, 506-507 (1961).

25 Id. at 511 (“[T]he officers overheard the petitioners’ conversations only by usurping
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$EE B ZL Olmstead, Goldman ¥ Silverman = {EZE {4 - &SI %
R 4 RIS RIT Ri2 SR - AR HIEBTE RN ERUN & & ST
FEEARAFRBEEAS » MEHABEEBUMYEE AMETHTR
HEEINAEAREFEARNEAEBNT BUERFEEANNEN - 3R
R 4 R FEIVIERIT R o I » 56 4 RORENYA ZFETANE - T
TEAEEE

1 Olmstead %1% » B2 ~ BB R 56 4 RIS RIT RIVEE
TR LA EE R Ry By T 3= AR AN | (Boyd, 2016: 161-162) 5
MERIYEIS - 155 Katz JEBEEEEE @ Olmstead ZEEIIL T W)HEZ
AR - K5 4 R e 1y R IR BB TR E (R ~ X
CREARAY)) HIRALT Ry o 26

= ~Katz %1% % Jones & (2012) ar—R[ERE A
Aute) "SRG AR E )

(—) GEFRAIRHEAE TR PR AR

Olmstead ZE1% P ILHIYIE = AR A - fEPETT 1967 FHY Katz
FRS A > AT 2 (I EEETH] - — e 0 Katz JERiRE
52T Louis Dembitz Brandeis KJEE Y Olmstead ZEA[FE R ENE
7% o Brandies XOABEMNEREWET "=/, M AR

part of the petitioners’ house or office—a heating system which was an integral part
of the premises occupied by the petitioners, a usurpation that was effected without
their knowledge and without their consent. In these circumstances we need not pause
to consider whether or not there was a technical trespass under the local property law
relating to party walls. Inherent Fourth Amendment rights are not inevitably measur-
able in terms of ancient niceties of tort or real property law.”).

26 Katz v. United States, 389 U.S. 347, 352-353 (1967).
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ZfEERE T JERRSEY)SEEILEY) ) (intangible matters) » {H{FJE
VIEZERIEA - A ZEIEENE 4 (RIRENVTTEE © ¥ Brandies
RIEEMILIHRE - 1F Katz Zh BZHERARA < *® Katz £
BHIHEREBEALETEFIMNER TR - B S EES
FRMESEBEEND « ¥ Katz ARy AN LEE SR EE
NI - RSt R R AR =N - EEEEERE AT LL
G E SR = TR LAV IR AL Orats - E&c LR T R EREEEE 4 Ik
AR M TYEER AR -

27 Olmstead v. United States, 277 U.S. 438, 478-479 (Brandies, J., dissenting).

28 Katz, at 352-353 (“It is true that the absence of such penetration was at one time
thought to foreclose further Fourth Amendment inquiry, for that Amendment was
thought to limit only searches and seizures of tangible property. But ‘(t)he premise
that property interests control the right of the Government to search and seize has
been discredited.” Thus, although a closely divided Court supposed in Olmstead that
surveillance without any trespass and without the seizure of any material object fell
outside the ambit of the Constitution, we have since departed from the narrow view
on which that decision rested. Indeed, we have expressly held that the Fourth Amend-
ment governs not only the seizure of tangible items, but extends as well to the record-
ing of oral statements overheard without any ‘technical trespass under * * * local

39

property law.””) (citations omitted).

2 Id. at 348.

30 14, (holding that “[t]lhe Government’s eavesdropping activities violated the privacy
upon which petitioner justifiably relied while using the telephone booth and thus con-
stituted a ‘search and seizure’ within the meaning of the Fourth Amendment” and
“[b]ecause the Fourth Amendment protects people rather than places, its reach cannot
turn on the presence or absence of a physical intrusion into any given enclosure.”).

31 1d. at 353 (“We conclude that the underpinnings of Olmstead and Goldman have been

so eroded by our subsequent decisions that the ‘trespass’ doctrine there enunciated

can no longer be regarded as controlling. The Government’s activities in electronically
listening to and recording the petitioner’s words violated the privacy upon which he
justifiably relied while using the telephone booth and thus constituted a ‘search and

seizure’ within the meaning of the Fourth Amendment. The fact that the electronic
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John Marshall Harlan XJEBE R Katz ZHE = RERE—F
R T SHEALEAREEE |  SUAE T IRBUN 2R IT R AR
G ARFTHE 212 » HAlle AR E AN AFHEEZEYER

PRERLZ AEEEARE , o RN LE A MEBBRE ST TR BRA
BHIEZ FEEAR » DRk 22RO AERETgR BEE B G 2 I
£f o2 Bt AHEBLPEEERMA T EENYEZERE AR
&% Ry 4 {ok 7 P B A5 1Y BT R AE

(2) GEERRALIRATE R IRIEBIE

RIS G B IARHRLE » EmrEEbER N — RV H A h A —2
IR AT 2 AR e - BN FATaER ARl (the public exposure doc-
trine) ~ /A FHSEI AR (the open-fields doctrine) ~ — H 2R (G " H
YeFr R ) AR (the plain view doctrine) a5 = A\SER] (EfE "5
=5 ) (the third party doctrine) %5 o DU KTEEFE I 4 (R

device employed to achieve that end did not happen to penetrate the wall of the booth

can have no constitutional significance.”).
32 1d. at 361 (Harlan, J., concurring) (“As the Court’s opinion states, ‘the Fourth Amend-
ment protects people, not places.” The question, however, is what protection it affords
to those people. Generally, as here, the answer to that question requires reference to
a ‘place.” My understanding of the rule that has emerged from prior decisions is that
there is a twofold requirement, first that a person [has] exhibited an actual (subjective)
expectation of privacy and, second, that the expectation be one that society is pre-
pared to recognize as ‘reasonable.’”). ¥ X il 0 2 G AR K ETEFE 689 3%
BBRRTERNRERARZEXRIWRAARSARNERELE =8 TBAXSENA
HETE R - 14 £ BB 3R & %% John Marshall Harlan Kk B # 1967 £ Katz v.
United States F2 R E AT > A ZERBF XM FATAHLFEFESEBHIEX
HEHX PG RELRT BT RLERBARAFHEZFWREL TERZ
SIS, o B L BALTERALEMERIELAAEZETREA UK
2 I ERAGALR BRI o
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£ 5 (persons)~ (EFT (houses)» SLff: (papers) BHFAY) (effects)
2V B sy -

L T3t ) #ZREEE

54 RRED TS By RIET RERAR - S5 REE
FHFVEE SN © 4F Ex parte Jackson ZE ?fﬁﬁiﬂ)ﬁ{éfiﬁﬁiﬁﬁﬁiﬁ@%ji
B4 RHE RS HE R A FE A RE AN RAHRE UGBS
Nz B R B R RER] - S N REB BB E - 15 Yﬁ:?fﬂ
B o e E R AR RS SR B IR R - ﬁj‘\ﬁﬁ R
ATEHIRE S b BIBEIEF L HIIMERE - ERBUN B IBE R
TEHIE BRSNS » TEE AR BIREH -

AR TETT 1976 42 United States v. Miller ZE9R 17 B iNE
HEREAL AR - @R T = AR —BEABREABZEA
F B AL EERIARFHZE 4 (R e B RE EEEANGEHE
Eﬁﬂﬁtfl SRR E = ANEU - SO IR EE RN A &AL

o 3 AF Miller ZEf > HHNVE SN BFEFR L EREGIRIT » S
ﬁ@ﬁﬁﬁ%’?ﬂi%%)\@ﬁﬁﬁﬂ’ﬂﬁﬂ%ﬂﬁ?  BINREECEE 4 R e 2 48
BATHRy o ¥ [FHE > 1F Smith v. US.ZEH » BUNIEEEA S5 ERE
SRENECERES » SUBRE BB 2 EEEIRIEAVIT K IR AEECEE 4 %
MEZHZ - EEENETEEN - JE R Hny B g i

33 Ex parte Jackson, 96 U.S. 727, 733 (1877).

34 United States v. Miller, 425 U.S. 435, 443 (1976) (“[T]he Fourth Amendment does
not prohibit the obtaining of information revealed to a third party and conveyed by
him to Government authorities, even if the information is revealed on the assumption
that it will be used only for a limited purpose and the confidence placed in the third
party will not be betrayed.”).

35 Id. at 442-443.
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Hopr st Ay B SR SRS IO i A Ay R B - &50E B YRR E
B - A RS ERRRAIA - %

2. T{EPR ) HEFRERE

REAEE 4 (RHUE T (2P SEMNELE » 1 Oliver v. US.ZEH >
HeETRIAE B ACHEEE T 28 E#E A | (no trespassing) HYFT/E 1
H o BEIEEAFEEKR - 7 AR E BRI EHEAEEA L
o ), - HIREFEEAN "B o % B T{ERT ) 2R
HfERE » TEBEAEARZEERIL T B | (curtilage) FEAE - RE(EPTRE SRR
FAE R 22 Py B B (B 6 - vy d [ - BT [ 4 2 ol B P X A Y
T EIE > R OREET B o N ORET BARCER FERETE) 5 |
W5y kA o 39 BRGIZRER - Frrm ARE E California v. Greenwood
Frp o FTAERGEW S EE N EFTIMNE S RE R B HEBREAN
it SEBAHFLEHEENT R - PRI ER - H AR
RS o BHCER, B EFTYA RS N E A (RFrEE -
53t Dow Chemical Co. v. U.S. 2 » EZ LI IR - =2
TR SR TR )i AR IR E N RIS & Hop—THHE
TR H R R TG > BB IR SR -

FEAT B S HET T BEE ) ®E 0 VAP E US. v. Dunn ZEf
TR U BTN Z - (1) B EFTAVEERE ) T EERE

36 Smith v. U.S., 442 U.S. 735, 743-444 (1976).

37 Oliver v. U.S., 446 U.S. 170, 173 (1984).

38 1d. at 177.

39 Id. at 180; See Hancock (2007: 551-571).

40 California v. Greenwood, 486 U.S. 35, 40-41 (1988).
4l Dow Chemical Co. v. U.S., 476 U.S. 227 (1986).
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FBriyEgEEEN  3) LR EANTEE 4 EEERTRIEIPT &
fill N I -

A ARRATETEA T ) BENNEY) > EEAHZE
B EHEREALRENR - Harlan KIEEAE Katz W EERE S
B RC ERATHENE [ AR R AL PREERY T - (B B B TR
TREEKBENINERE T RZEE > BN 2R RE - HE—20
FTT RBURE AR E R E O B ARATR -2 RI—RE
Bz TABREAL -

£ California v. Ciraolo Zh > EEPEIR I EE NAEH R &
AR > B 10 WsayiEE - SRR E R E®b5E L7
1,000 K=z OREERIHITT Z G7AEE) - BEIEEANREEETE
AR« 7AW E & BRI R A B R R 5 = 22 e Y
1T R AREEES 4 RFUE 28K - ¥ TEEBEREL - WA R lE
B A pE A B - EAIHE s EEA > flaEEEE L

42 yus.v. Dunn, 480 U.S. 294, 294-295 (1987) (“Extent-of-curtilage questions should
be resolved with particular reference to the following four factors, at least to the ex-
tent that they bear upon whether the area claimed to be curtilage is so intimately tied
to the home itself that it should be placed under the home’s ‘umbrella’ of protection :
(1) the proximity of the area to the home; (2) whether the area is within an enclosure
surrounding the home; (3) the nature and uses to which the area is put; and (4) the
steps taken by the resident to protect the area from observation by passersby.”) %R
9k (2004: 64) -

43 Katz v. United States, 389 U.S. 347, 361 (1967) (Harlan, J., concurring) (“Thus a
man’s home is, for most purposes, a place where he expects privacy, but objects, ac-
tivities, or statements that he exposes to the ‘plain view’ of outsiders are not ‘protected’
because no intention to keep them to himself has been exhibited. On the other hand,
conversations in the open would not be protected against being overheard, for the
expectation of privacy under the circumstances would be unreasonable.”).

44 California v. Ciraolo, 476 U.S. 207, 213-214 (1986).
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BIerR Rz bs o 0E S A T8 LW A S IR BB REE ¢ 1
FHRERET T - N TRERE S 2 IRIT AR AT RE B FE BT EE - MR
A S ZERAT T Ryt g B mAT R = Sot g il R B adig b
EZEMBEFLCRE - ¥ TEMBEIEEN Florida v. Riley ZEh > JEREH]
NERBREAMRE 400 K52 (ARt akas) 8%
W AE RERT AR A K 2 1T Ry » AREEES 4 R 18R - Bk
Tl R BB S EEET RARMERNERYT - IKESEE
2 NESER AT RN » TR B S R (R R BE B N AT FA
FATHR > NHERBEE - %

it Ciraolo i1 Riley Wi w3 g By - (EFTHY S 22 A BT
5 BOEARFEYEE AERTT R 2EMEE 4 REEZHEE
EEROGIE T EAT L ATERE (MER) s A MEFEmESR TH
et ) B T AREIRME ) BN A TR o TN ZBERAREE (B
N EEHE BRI IRERR) -

1£ U.S. v. Knotts Z29 » FF A e E S ANEIEH S - ik
HEREELEE e E A LB T ES A > HEABTTEISEER
Bo&h o B2 AES (abeeper) HENEHEEANYILA - EF
NG Z Y% - BRG] » 238 L s URZ Yt —/NEdh
FENEBIAEREFEREERZE - EFATRHEEARRR
BN 85 L ERHIT BSR4 R 2R (HIEBRHIA IR R - &
e Hy F ZE i 9] N B 7] A S A i8S ERY T B A
&P 2/ NERIFTAE » SO & e R 28 A B P U~ H 2 RS Bl
AN B S ERRERA R AR o V7 MM - IEMEMIEEN US. v

45 Id. at 211-213.
46 Florida v. Riley, 488 U.S. 445, 445-446 (1989).
47 U.S. v. Knotts, 460 U.S. 276, 285 (1983).
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Karo Zh > [FIBE R BRI RN EBE BN FAE - FIXHBBURNE S
Mtk —KH% %ﬂmﬁﬁﬁﬁxiﬂ*ﬂ)\&%lﬂ ° Eﬁﬂ%&%%iﬁﬁi
THERNE S > AR AR ER I — XS5BT RIS
RZIRER - TEBERE Ry 72 HIRVRBRSRER * Karo HHIEE &?*La%%}ﬁ%
BEREEAN - ?*LTE%’WE’J*&@JHHQ GEARIRRE) » A HEL I
EEE EATHERGRE -
Grig Bl - £ SRR ENTUE T - BN TERT ) R

T RIIRE » ETEMERYASWIRREER: - 0SB EEE
B B A B ZE R e AL T B e B PR > TRy
F ~ FE LG IR RALAREN TS © FINAREFE =T LIRS 4
RIREHIYEZER WAL AL, - ¥ R SRERAERT ¥JJ¥ N
PIRYZE eIt AT REFEBRBE O R AVIE DL T - AN 5256 4 fiRbrag - ExtE
Katz JEBE@EH 2 % 0 56 4 Befra€ryid " A, - gk T HT, o

3. TR, MIEREBE

1F United States v.Chadwick ZEh » 3 JEIREIIEE 41§ " |
FUE AR © R AMYIEER " EHEAAE (closed con-
tainers) 14 | o £ Chadwick ZZ A2 ETPAEERE ; AR MR i
V) RESIETRAERE R BB RHE - TERSEEEASE - 7 KR

48 U.S. v. Karo, 468 U.S. 705, 716-717 (1984).

4 G.M. Leasing Corp. v. United States, 429 U.S. 338 (1977).

30 Katz v. United States, 389 U.S. 347,351 (1967) (“For the Fourth Amendment protects
people, not places. What a person knowingly exposes to the public, even in his own
home or office, is not a subject of Fourth Amendment protection. But what he seeks
to preserve as private, even in an area accessible to the public, may be constitutionally
protected.”) (citations omitted).

31 United States v. Chadwick, 433 U.S. 1 (1977).

2 1d. at 11 (1977) (“In this case, important Fourth Amendment privacy interests were
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PERAR S M ) e > GRS 4 (R EV I R EE A ETY)
KEW ERER - AR Z IR " 5B (IAEYER - &40
R ERESL RS 4 RAEM Y ROV ReER 2 - AR L) Ry &
HAFAMERA - SUEE S5 4 FRARE =K - A ZR T &
PAME ) Bk - HEZ > BUREE 4 RiRaERY "W, - R BHA
FEFATEEM: © THTA | (possession) Bl T [Eif% | (concealment) ; HEE
HEAE e B E AR - BARBHRASYIDE - FRINURE - Z
HAS M EAS 4 RIRE -

Rijil Greenwood ZEH » JERE R E #E NN # BLASTE R I
BHLE » BARERM - ERANEREEZEZST (REMA) e
KEE 4 RORE - BB TR L B o 3 BURVERTAE Minnesota v.
Dickerson ZZHiE ] T — BWRINVER - 58 R B A LW CE AR BRI
REFE - B EENS SR8 & AV EIZAT Bl A
FEE 4 RHE 2 9% BB RIS BRI g E - > Bl
ZES L (W) NEH TR

at stake. By placing personal effects inside a double-locked footlocker, respondents
manifested an expectation that the contents would remain free from public examina-
tion. No less than one who locks the doors of his home against intruders, one who
safeguards his personal possessions in this manner is due the protection of the Fourth
Amendment Warrant Clause. There being no exigency, it was unreasonable for the
Government to conduct this search without the safeguards a judicial warrant pro-
vides.”).

33 California v. Greenwood, 486 U.S. 35, 40-41 (1988).

34 Minnesota v. Dickerson, 508 U.S. 366, 375 (1993) (“The rationale of the plain-view
doctrine is that if contraband is left in open view and is observed by a police officer
from a lawful vantage point, there has been no invasion of a legitimate expectation of
privacy and thus no ‘search’ within the meaning of the Fourth Amendment-or at least
no search independent of the initial intrusion that gave the officers their vantage
point.”).
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£ U.S. v. Jacobsen ZEH » REIIEA EIE & M A B2 - 3
H—2ZBNaETNE—ERY) WA O Gh REBLS S5 AL
PR o BRIFHIS RS EINE - BURERYANT A ek R R
g o AR R EZ DUAEDAE B R RKITT Rl A REECES 4 6
FUE ZRT R HEEEARZZENa T C N HEERRAE
IIER CREM "Bl 2 WSR2 TR ANEFYHEERE AL
R HARB MG HRE BN R B Ry dfl g - 7R B ALAE A FA
HEH - P

PRI > IR S Ay RV YIRS T ATE L B T RE ) R
o ABEREAIREE R RS 4 RIS R 2B - 72 U.S. v. Place & » %
mnEEYE RV E LR E EANTERENA R - JILIEHEREHE
72 - ZTEREBANNE - HITEWEHASSEREE  T2ER
BIEEE PLIR AT T Fodlll RAE R 4 RFE 2 195 < 56 JABRAT A
SRR T AFERNAEEELNE RS R EEANNEMALEE
b BARBTRIEN NG BN ARLYER AT ¢
BT BUSITRERNENR REBTEND) Y g AZEH
BRIVHEET RRBEEFE—EE AT (an actual trespass) » 7R
BT ZNR S 4 (RRE Y (HRE I AIFEIEES 4 (RARER
YIEAR AZ $EZRAT By o e AR FH EIBRAEE » 1Y Lllinois v. Caballes
F o REBELENILER FHIF Roy Caballes T B HERE » 5
4B 5 N IR G B IS R T S IR AR H R N B 2 AT Ry 0 RS 4
% » TEEHALIERBREN RN A S - HEHER

35 U.S. v. Jacobsen, 466 U.S. 109, 115-120 (1984).
36 U.S. v. Place, 462 U.S. 696, 697-698 (1983).
37 Id. at 706-707.
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BEZBAMRTHY ) EEREREIRERER % T YHER
A B (EEAN) - DEBEATE At - BEAERR
WEYIDRE (RBilth) - S EBAHAHRET » YRy R
MR EOR - NEEE AR HERECREA T YEE AL, - I
MEIE] T EREIRIESR © 4E Place ZEHh > BB RNRENITFEREA
HATA TR - HEEEZ T RN TSRS EE - AR
YIEUR A TTEAE > T HERER 4 REUERVI I RIT R - Place 7Bt
fe— A WA AT RE © — B RIEE S HER AL AR - 1
RIS APRAESEIE S 4 R RLE Z IR T Ry o — TR AT e
AIEIEGUHETE Dickerson J2 Jacobsen ZEFEFENTENUE. > BER mE A
BT EZ B RLORE - AP A E M SR AL AR Rl (3R
SR AR S R B R N 2 AL RS -

4. T 588 BRAEEE

B ARER T B BR > ERIBYIEE AL - (£
P B A8 DU RCE SREVTT Ry BV E R RE 2R 4 AR E AV 2
BI404F Skinner v. Railway Labor Executives’ Ass’n ZETH > EUFFH%RE Ky
B3 1A R R BEORERER Y 5 A FEREOSEOE R AT & T
AELTIORNIE » DA R B TR G A E D o AR B RO
AT RIS 4 IR > AR E DA NME R RBmEN - 78

38 Tllinois v. Caballes, 543 U.S. 405, 409-410 (2005). 7R - David Hackett Souter x
EENARAERETRASHUERNREIANREEEREHEFLITHOER
R e e AT - 12k —ATIR X R E - See Caballes, 543 U.S. at 410-411 (Souter,
J., dissenting) - $ 4% » w2k H E 6] E BLAE F K % M F 5 45094k U8 A& - See Florida
v. Harris, 133 S. Ct. 1050, 1059 (2013).
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o] ge U {E A Y H A AL EIH -

" 5H8 ) EOCERUE R pHE TR 2R - ORI
WA - HTEGRIVEMY) o BEARERE [ L SRS MR (R 0]
W R 2 4 RHLER TR o EIERBE L. T B RS BUEMER
IERHE (Ferguson, 2017: 592) o Uit 3421 Grady ZE Rl » B
JEF S 7 T SRR R A S5 T 2ERE L £ 4 1 (Global Posi-
tioning System; GPS) #58 » (i 7 BENEIREE T > WEGEE 4 (FRHE
Z T EE YEEAIEER O )HmE’JfEEEITJ GPS SEEF (R pHE Mt
T TEEA SRS L HizdE Eﬁﬁ‘%ﬁy T B fGE A NEE
éfféﬁﬁ?f%ﬁjﬁiﬁﬁ%ﬂz%fi‘@f&@? °

RAFAEE 4 (R EN S8 IE 2R > HlEr - EAYEE AR S A
BEFAHARHT RN HIBNAS R RSy A B DR A BT
HERBEENNEY)  KREAERN SN > GE A RFREAL R
o8 © 2 4N > Skinner ZEAFIRAR Fy Skinner ¥ HAG MY MR B A G HE

39 Skinner v. Ry. Labor Execs.” Ass’n, 489 U.S. 602, 616-617 (1989) (“We have long
recognized that a ‘compelled intrusio[n] into the body for blood to be analyzed for
alcohol content’ must be deemed a Fourth Amendment search . . . Much the same is
true of the breath-testing procedures required under Subpart D of the regulations.
Subjecting a person to a breathalyzer test, which generally requires the production of
alveolar or ‘deep lung’ breath for chemical analysis . . . . Implicates similar concerns
about bodily integrity and, like the blood-alcohol test we considered in Schmerber,
should also be deemed a search.”).

0 Grady v. North Carolina, 135 S. Ct. 1368, 1370 (2015).

61 Id. at 1371 (“The State’s program is plainly designed to obtain information. And since

it does so by physically intruding on a subject’s body, it effects a Fourth Amendment

search.”).

62 Ferguson (2017: 593) (“The Supreme Court was clear that physical intrusion into a

body to obtain information violated a reasonable expectation of privacy, even if such

a search is a relatively minor physical intrusion.”).
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BEAACRAERALT - [RIELSEES 5 Y MURHIERTT R iR Es 4 Rz % -

PRI > B ERR BRI B RS M PR IR S H R AR SRS A M - AE
VIR AR HIET T - R RSVERASRRZIT RIER - T
HTRER RS 4 (R 2R - EESHE AR R HE T - AR
WK o AE Skinner ZEh > A [5E R gkl bE RO A VIV E A BRER A T
Wb R R FARE AT -

2 -~ Jones A " EENHI 4 BFHA
— ~ United States v. Jones (2012)

BEZ eI R " GERBAMAESE ) BT YEE AR
T3 DHUR ) BR(RET R - FEP5TT 2001 £ Scalia AEE EFHY Kyllo
v. United States Z& * th » [iltaE A2 Bh#% - SSRGS B = AR Kyllo
FEp > WINERER " AEGE (thermal-imaging device) | {FMI#
THET - FREAR —ZEMAVLERS - BN S EEN S EEE
YE B RRAEL KRR Ty RABE R S iR - FRRBE T - SRR
FEAT R o © JEBEHINE 2210 SR G F it e 5 B PO B0 MR
B 4 RARE ZHRRIT Ry ARRUAGE RS EZREE - (AT
T - A1FEE 1967 ££1Y Katz ZE LUK AT R & B RS AL HA RS
# o MR EEE EZVHEEAFER - ERBIEBUTHEIYIER
AEE > BRI ATRER R &S A AR RAEAE T Ry > S BB B N

63 See Skinner, 489 U.S. at 617-618 (“Because it is clear that the collection and testing
of urine intrudes upon expectations of privacy that society has long recognized as
reasonable, the Federal Courts of Appeals have concluded unanimously, and we agree,
that these intrusions must be deemed searches under the Fourth Amendment.”).

4 Kyllo v. United States, 533 U.S. 27 (2001).

85 1d. at 30.
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TR AR AR > RS 4 B HRITR - 6 A F
Scalia ROEE MARBHHES A " SEERERAMIG , 81 T IR A WiAEE
il Z Btk -

1E 2012 4FHY Jones ZEH » Scalia KIEBERHEENZHER, -
TSR AR Kyllo 222 F 5k - A1 #E—20 30 B & T AL HARF AR
ERpER R AR RIRIER W63k TEUR, o Witk TOREL Btk - O S
Z 05 A REVORE S TS RE RS ¢ 1. A ERE - FIDCHBURER
ANBAT By s AEHIETEAE BB YE R AJRA - 2. FEALRE - A IE
VIR AR EEARAT Ry o TEFIETEEAE BB & B RS RL A2 (Bren-
nan-Marquez & Tutt, 2017: 115-116; Dery 111, 2014: 459-463; Mac-
Donnell, 2015: 178-259) -

Jones ZEINFEEH 7 - JyEZEHERA Ry T (A& Antoine Jones
ZABWIRE AT Ry TRt EE R FE T4 T AR _ BT GPS Bt
25 (A E BB B Eh e & i T AR RS SR o SERR bR
RS ESINZER 10 DS - HEREEIEZES 11 Hhnk
a0 HIERth BE R AR IS RN — R A HFEG - MiEEHm L Ry
B 5 RG22 28 RN - BUMHEH B R B 248 25 EHY
FTEIPRICE N - Al #E I 1S Jones MYAHRBA IR T35 15 - ©° Jones TR
SRS GPS IBHERS 21T R - WEAKEE 4 PSR TR -
AT ez T R RBER SRS (GPS iBHEssdea Bl ~ I
o B EFEBE I SIREER) - BUER EHEFRE SR RIS /K

66 1d. at 40.

67 United States v. Jones, 565 U.S. 400, 405-411 (2012) (“[T]he Katz reasonable-expec-
tation-of-privacy test has been added to, not substituted for, the common-law trespas-
sory test.”).

68 Id. at 402-403.
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iR AT SR B B AS B TS I T BRMECR 888 - & BUR bk
E5R Jones B HE R A IBERRITRVTHEEQLH > WARA
GHEHIFEFACREIRE - 70 SR ST R AL SR - WA
PRI EIRSCER 4 RATAREE Z S RIT Ry o 7' Scalia KIEBE BN S
BRI EIEYEE AF A > SRR DU AR 58 A SR B 1 A
FANFAEE > B GPS ZEE %2R Jones RV E_E DGR3 2R
ZATHR R 4 REY TR, - 7

FEAZE » Samuel Anthony Alito AUEE #EZAFE 2 BUE RER
Ghiam o (EAEREE R & TR 2 B0E R AYEE AR HE GPS
BB AT R e SO BRI B RO 4 RRE 2R > T+
SRIEAEGEE A Katz ZELURFTR AR S ERRBALMARHERAE - 7 MEMEH
B FRRAIA R AR ACHIET Jones K > & B — (A B BURE R AT i ik
AIRERL K - GPS BEFTECHIVITHR > EERAEREAHE

RIFEEHE R & IR & B R AL A A H A A _E A
B o CHER BB PR - iSRRI R - A A
ZATEE o ™ AR AER S RO IREE R M - RIGHIH IR GPS 45
BEIUIRMREE NVTE) - BEESUMI S EERALIIRT - ke
4 R IR > FERIEEE - 7

89 1d. at 403-404.

70 United States v. Knotts, 460 U.S. 276, 281 (1983) (“A person traveling in an automo-
bile on public thoroughfares has no reasonable expectation of privacy in his move-
ments from one place to another.”).

TV Jones, 565 U.S. at 405 (2012).

72 Id. at 404. BIA Jones Fay b XRH 0 T LB E S5 (2015: 897-926) -

73 See Jones, 565 U.S. at 427-431 (Alito, J., concurring).

4 1d. at 426.

75 Id. at 429-430.
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Sonia Maria Sotomayor A A B TE A E REHINRE > A%
B CEARSIEEIEN - £ EHENYHESE > ESEA S
HFERAMATE - ZH5 & GPS IBHiRs0VEFIE » GPS SEEAE4 Rl H 221
HECBEE A A LSO EBIHERT - S R ARE TR - AT s
Bl o PR ~ HEAEEANRE - BUs - BE¥E - 50 EEE
MERAG T HEIVANET  BUFIG IS GEFILEE DR » ARKA B ZIFH 5y
i —5 2 Sy H o 7 AL > AERRERLIARMEMER Jones ZE 2 IRIE > JE
BHEAME SRS S T E A A ST ITE) » BT 2 HEH
SLEFAT > HEIMER(EAFLETE KBUE ~ FEEMEEZHR -7 So-
tomayor ASEEER R o AL A S B TE AR L S5 1T Ry 3 4
IREN - A8 SepE R A S E B A S BB AA TS - BUNRBL L
EERVEIETT Ry > MERCEE 4 R E 2% -

AT > BAE A A E I E B REFEN TR mBRE A REE
S AR E A A BRI G IR B & S S BUN = B [ §5 41 BE 28 B
e ET A E P HAE AN A TEAET T RE 14 - {2 GPS S E AL SR
A EBE R > R BI1F DU (S (AR ST IIERE - MH R
—ENERIE - N ER I EEE B T ' RS 4 1%
HIE 2 1872 > Sotomayor ASAEWIEH #E—LER0H - i HER 28 Ky
GPS JEHEZRE R e DARE K -

A HEEREEEN T & ) 2 AR Er TR
Ll EE RERE T —(EEENETLREEE  EARSE 2 E
—HEEEE—1T > TIREUAZ AR RE  HEES —(HE 0

76 Id. at 415 (Sotomayor, J., concurring) (“GPS monitoring generates a precise, compre-
hensive record of a person’s public movements that reflects a wealth of detail about
her familial, political, professional, religious, and sexual associations.”).

7 1d. at 416.
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BV —1T Ry FlE—E T & 1% WReREH S HY B AR E T
Mridila » B&HANBIEARSE BRI 2 B —1T L ATRe BURII I
FLPGh » fE2EIERER > WAL AE B I — 5w B 5B T ML
ERdEE IR A #E_E AR (D.C. Circuit Court) > United States v.
Maynard ZEFi {6 Y5 EE 7 H R (mosaic theory) » ® Maynard Z£
United States v. Jones (VR ZE(: - Douglas Ginsburg 7A'E F 2/ H|
RET R BURAIH GPS 2B HE Jones HYRRETT 8 £ 2 PU{E 2 1
2 CERBEREEMIEGESCE 4 B2 AR > BElcR ez - 7
JRELHEF R > Ginsburg JAE 5190 T —{EHTHYEE 4 RAVE R - B2
ve i o 80 B TR T — B VA S E F%  (Freedom of Infor-
mation Act) ZE{FFaE a2 B - AR AR EHEBUM 2 S %A
NERENEFERABNEEK - 8 B 2 ek « EBast
ARl - B EREEEHYRZEE - R AT Ae 2 AR A B Al BIE & Y
FEIIRCER (BN 1+1 AT REAE AR KA 2 HYRER) (Gatewood, 2014: 506)-
MR - E TR E—E " 8 BEE TE ) BNEE
El)==lid

Alito B Sotomayor AJEE 7Y Jones ZHY i EIE R EH - K
&I EIHLER 7 BRE T B s B am VAR L » SBRFSEAS SRS 4
TEREVAIBIE R T — (BB Y T A mAVETam v 68 « BEZR - W BEE
SEEE TR T E ISR LA RN DL Jones 22 Ky 5> 28 KHY GPS
BHESSEEEREEL TR o IBRMER 7 RHY GPS BEiE R SRk

78 United States v. Maynard, 615 F.3d 544 (D.C. Cir. 2010).

7 Id. at 563-564.

80 14, at 562.

81 B & 8 %32k 6y 3 kit + 4 R Pozen (2005: 628-679) «
82 Maynard, 615 F.3d at 562 (D.C. Cir. 2010).
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RS ER I AERRH AR i TR R B R AL R E
AREELENEE  HERBEARMMEEAN B SBE EAIHRREAL R
MG > AHEBIERLENE

= ~ Florida v. Jardines (2013)

Scalia KJEEFEEZIEVEIT 2013 FEH F % Florida v. Jardines 222
ZEERETD M BEERAYIEE AR EARTREHIEE 4
TRARLE Z A ZRAT Ry - PEIT 2006 4 11 H 3 HE$R Willaim Pedraja %
TELR RS ) Joelis Jardines 1152 H ffd A » [F4F 12 H 6 H Pedraja
&[> —EHRTEEFEKR (drug-sniffing dog) % Jardines £
(house) HEfTIHE ; TEMTHTEREL 15 7p iR - )9 H B AT BEIN S - (W
NI FRNFEITETY) - 85 KRR R 51525l SR Y Ak
MEAMRESEE » EERI5E5 6 HRENERNZREEHE RS LUS
BRI AR > B 4% 48 55 R A4 E A AT P T JRRHE P8 5% Bt Ry X SR
FEZEG o B Pedraja T LUE GRS > /& Jardines (Y FEE KRETT
B o 86

Jardines [F]72 Fe - 5F PR 2 48 55 R 28 HAY S TR R 1 SR vk
ZAT R RERTEIS AR SR B ENESE 4 RHEZER Y —
AR Jardines 1Y E5R - HINBUF AR E5T > s HEE =G
FERABTHERIRT R AT E - SUE R AT RNGRETT A A EECE 4 1%
2R GHERERIE ZER bR B = AR SRR EET AR

83 mayn B 5 I eHe3E 0 % R Kerr (2012b: 328-343)
84 Florida v. Jardines, 133 S. Ct. 1409 (2013).

85 Id. at 1413.

86 14,

87 Id.
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FIE - REZIRETT REE 4 IR B s AR E R
REZEFEREMITREEEE 4 IRER Fuk - ©
Wi = AP A=Y T AR ) B RA o B Scalia KJAE E
EMNZEE R (Clarence Thomas, Ruth Bader Ginsburg, Sotomayor
Bl Kagan RJEENIA) A% R Katz 2209 & B4R
M 4ELETER ] Jones ZE LI ERE Ry AAREV ) BRAZ AEEAE » 5UE Pedraja
#E 4855 RIRET Jardines BB N RR 2 17 5 - BFEYIEUR ATVRUR
TR 4 IR E 2R IT By WS TRIARESHE R S - ¥ Scalia
KEBER BTG RE R REEEEE LB e & T %M
CIHVAT A > AHHERIE S © i &EPIERIFTRT ~ BERDALFT - 4
BR[O 5 Ol R e R S o ARSI i R A T
NEEARAREHITT B MW AFE—EEEHEE T gBETF
LR ERTHREARM S TIOIEEEEE - F52 ) Ak
TEARZE Z EHRNEETT G 4 RIERY F2HEE - JyERER
KEE AN REGL G HE (social norms) BURFFAI T » H4HEE KPS
HERIPIRE (TB% ) #E) BSENERITR > BRI EEA -

88 1d. at 1413-1414.

8 1d. at 1414-1415.

% 1d. at 1416.

o' I1d. at 1416-1417 (“But introducing a trained police dog to explore the area around
the home in hopes of discovering incriminating evidence is something else. There is
no customary invitation to do that. An invitation to engage in canine forensic investi-
gation assuredly does not inhere in the very act of hanging a knocker. To find a visitor
knocking on the door is routine [even if sometimes unwelcome]; to spot that same
visitor exploring the front path with a metal detector, or marching his bloodhound
into the garden before saying hello and asking permission, would inspire most of us
to—well, call the police. The scope of a license—express or implied—is limited not
only to a particular area but also to a specific purpose. Consent at a traffic stop to an

officer’s checking out an anonymous tip that there is a body in the trunk does not
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£ Kagan KJEE FEMNEERZE (Ginsburg B Sotomayor A
EEIA) F o Al E R EEE REEELNT R - ARES
Jardines (5 7 HE BB ALRE - Bl Jardines HY{E AT MEZMLATI ZE - [F]
Bt B At B R 2 SRS IV FT(E - U B S BB RARARE - 2 A4
FRIEENRER 21T BIEN T Katz ZHEBREFL I RAEAE  [R3%
R T Jardines ARBEHE 2% AT ZBURNEER « » #h4h > Kagan
KEEGIH Kyllo & » 52 R85 KT 81 5L 2 S BURR
@ 0 Bl Kyllo ZZHE 2R VBB G AR » BIE—RARRIKS)
ATHUSER A - % f&i%  Kagan REBER Rt mEREREZ
BEALMEATIAE ] DU s B 20 B ROV FEAEASEE » R S AR AR ZE « %3

Alito KEE AR IEE 2808 AV EREREEE - R [ Kagan
KIEE T E S AR AAEREAE 2 182 E s AR FE 8 f1 56 4 FREKRHY
shxy o BUEEREERZE (John Glover Roberts, Anthony McLeod
Kennedy B Stephen Gerald Breyer AJEENIA) » B SefE M EREAIY)
HEZAERTY - Alito REE R A K ERZEEFRNEETR - AR
Bt 28 1 H B A P 42 AN FEAT P RRHY /e F AR 22 [t {fe R P B By
M (MERZEOK —E 7 P80 B LT P Eiah) MR EMIRELT
Ry AR PURATEE b (Z2RIRR) - HAR A 48 W 77 88 P sE 58 i
G 1 DI a0 1 -4 = = Dl ) o 7 D 12 O 2 A | A 473

permit the officer to rummage through the trunk for narcotics. Here, the background
social norms that invite a visitor to the front door do not invite him there to conduct
a search.”).

92 Id. ar 1418-1419 (Kagan, J., concurring).

93 1d. at 1418.

9 Id. at 1419.

%5 Id. at 1420.
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= ~ Grady v. North Carolina (2015)

A Torrey Grady ESEBE 5T ZIU - (AL R AR 4NN BUTT
ACE HAETT 2 K AEHY GPS B59% 5 Grady (K5 Jones HJR » F5REUM
MR R R R 7 E I 4 (R BN S ERIT A - NBUF EIEK
BRI _EFFEBE State v. Jones ZE 7 ¥ > % Grady Y
SRIEERL 5 JNEBEIRLL State v. Jones FITFAERS Jones £ 1% »
T [FIZ INEURF LA State v. Jones FHH Ryig > ik o %

Br e AR E B AE 2 BE > 2B IERRE QL EE ] £
EREE) R RINBUFHY E 3R SO AR HY R E 2 K T Bl i e AR
(Y] © B 20 AN ZE 1Y B HE BB BE A GPS BE PRy T B SR R E&H |
FRIMER S 4 RIEREBEZK (Boyd, 2016: 171-208) » {H 1 FHh
STEmOVATHEE GPS BT RE R BE 4 RHE ZIERIT A%
R - ' EmnARES | Jones ZE R Jardines ZENII FE REREAE

9 1d. at 1421-23 (Alito, J., dissenting).

97 Id. at 1425-1426.

9 State v. Jones, 750 S.E.2d 883 (N.C. Ct. App. 2013).

9 State v. Grady, 762 S.E.2d 460, 460 (N.C. 2014).

100 15 4¢ 44 B3 #8403 4 & Florida v. Harris, 133 S. Ct. 1050, 1059 (2013) - 4 % % & %
REREME NG ERMARETEGEREMERITA REERLENSE
4 EREZER - HARAZNFHEBAN  BFREHFLNEERLITHE
# R "48E 3 (probable cause) X FE7 - /RN TAA I FIETAYATIR S F
RRB AT AR F 4 52 kAT A o 2R Owsley (2013: 374-378) -
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A 2

Kol bl s AR AR EE R - P[] E BE o (] FE I B e — B
JEHVEE ¢ B 4 R BRI A R OR S A S5 2

£ Orin S. Kerr (2012a: 86, 89-90) E%E Scalia AJEERY " [A]
B PR AJRAERE - I FoRBEF R s AR N S E I 5 4 (iE
FHRAEAVRERE » 82N o B F 28 DA e R B B (= AR AL

101" Grady v. North Carolina, 135 S. Ct. 1368, 1370 (2015).

102 14, at 1370; % % & Boyd (2016: 151-209) ¢

103 1q. Grady, at 1371 (“The State’s program is plainly designed to obtain information.
And since it does so by physically intruding on a subject’s body, it effects a Fourth

Amendment search.”).
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104 Florida v. Jardines, 133 S. Ct. 1409, 1417 (2013).
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FLREAE AR R 10k - S0E B AT R BRI EH MY
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105 United States v. Roby, 122 F.3d 1120, 1125 (8th Cir. 1997); Fitzgerald v. State, 864
A.2d 1006, 1017-1018 (Md. 2004).
196 United States v. Broadway, 580 F. Supp. 2d 1179, 1193 (D. Colo. 2008).
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197 Jardines, 133 S. Ct. at 1417.

108 b I p» 5 & 2584 Bp % 5k Scalia Ak B 3825 Jones %3 4 A BAAEARE @ A
REMARZEERNERBEBWEEATBRD 4 25 T5 0 BRI
31 A AR A e A4 B0 o 4B E 58 (2015: 899) -
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199 Jardines, 133 S. Ct. at 1425 (Alito, J., dissenting).
110 14 at 1418.
11 Kyllo v. United States, 533 U.S. 27, 40 (2001).
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(—) SEEERAL ERA o B SRR LB
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Roaket

12 1llinois v. Caballes, 543 U.S. 405, 409-410 (2005).
13 14, at 61.
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14 gyllo, 533 U.S. at 28.



£ B WA E RS XE 4R ESRRA IR 307

(=) seafriE TEF (home) WHER , ZHKEE

ARt AR TR ) 1R 4 GROREAVRIRINAL - BEEE 20k
SRR NHIFTA &R > A BUR 58 T T B AR B U R A RIS
BNBHIEN - BHEE 4 (7182 (MacDonnell, 2013: 74-75) -
Kyllo ¥ Jardines $1|7J0] DLAN B AERE  Hh—RESTNA & 58 24K Place
Bl Caballes Bf 17~ 4835 R B o0 2 FSEP] o BEF B - A4k
B AT AR Ry A R oy e o

o5 /J\éﬁ‘—g

58 H S AR BUR Y B ZERCa A BT HERR L8 - ARgEfE
SO E A AR AR A FIET 1S 2 S IR 3 - AL > SERESE R —(
SR TR A i 2 FIETRAE - ARG SR 4 RARERVEERT R - B2
BB SERETT A - 2811 > Scalia ATEEHY Jones Z& i Aie i Ay
R R - S E e (8 RAFETT 7 BEE Jardines ZXEYTLEEDUH]
P DR B =FER S AT RE SR R S (R 2 TR > BT BB A F
it ©

ARSLLL By > RS HIRH SRR AERY SR 4 BRORFEAYVIZ LAERITE
52 R ? VB AR RN FE S R B R A 7 SR AL ? AR
fEEFREG AL RGER > IAEEZLEN -

(—) PIERAR AR RUCE R & BRES AL RRATE R YK I

Scalia KA B TE Jones ZE47 HH DA EERE Ry AR 2 IR EHG B FNY)
MR AR HE FAE 2001 F1Y Kyllo ZEH AP A =5 - 2575 Kyllo
ZHIE 1983 1Y Place ZE ¢ 2013 4FHY Jardines 25 » B2 ALY
HE AR ER



308 EBREFR

Place (1983) | {745/ | FLRBEH: | BT RUARD | SROLPIEL(Z AT
R | G R) FHTFAN G - A
HERRES 4 IR
Kyllo (2001) | {5 RN | BB MR | LR A S
R LR (FEER) i EENHER - R
2 AR 4 g
s 2
Jardines | {EE SR | BEATR | SRR
(2013) (EEHZ) PIRETT By > FEREEE
FF s ME At =N RECH E AR
BURHFA T » YRR
1B AT R - HEL
5 4 IR
=M HERNKE SR EE BB RN EYER
B> HEES T NEY) (RERECEEE) RELH M EYIN - B AR L
EEH TR A BRI TT R TR A AR R [ R

AFERCE A RIS IEREER — BB R AR AR R RS - HE
ER TYEEARANEREAEETHEE L EYEE A
EVIHITT By > TRBUE GBI EYNEA BRI REE
2T Ry -

Place 81 Kyllo %8 > & NMFAE — (B IEVERE A EVIRITT Ry
BB A4 [F) B 45 S A R RTE TS * Place ZEHY 483 R IR L & IR EE
TRRENNEREN - AEELTERNEMER - EHLES
FEEGHELIGIRENEL T (Pt GRZIEZRILIRE) &
BREET BN EERIMESE - AR 4 -8 0 H Kyllo 1Y
B GREIRTET R > BBV E TR R AWM &R - iR BN
FYH A EAEE R ENERE > 10 AT RERR R Y E T AR HA A JE AN G (1)
WATBEFHE) - FRAERIMREE - M 4 R -



£ B E RS 4R E SRR MR 309

& P EEER Jardines 2% > 81 Place ZK[FIBEZEH RNEHTT R
Jardines JEBE A1 Ry R FIETE LSS 4 HRIER 2 HEIA Ry Place ZERV4E
HREET R E NG T HELT > 1M Jardines ZXHHTERIRTT
R ERAT Be5%  WHETT - &R ETH RESERTF IR RITT R >
IR — R AT PR T Ry AR 2 R A g T
A EHEPRHET EANGBHFIERERFTRERT > B g GHE R
EEE NGB T HERTPI R 50 5 = A A SRk -

G ELE  ARHENEREE MRS FE - EHEEYER
AT Ry TR SEEA —(ET /AU EE AN DL B RAL R
FEMVEER o 10 Scalia KIEERY " IEIER ) 2L - R (W T ERE
TE RV AR AR ELRE - HAIGRIE T (MIEEE) BEYHERER
AJRRIZ N R R AT Ry BT AU AT SR R A EE T 3%
B YEREEC T TR ) &R Scalia RIEBERVYIELE AR I 22 (48
RN > HE N EVERE - ERALRE -

Bt - ASCER > BHYABT YR A SR A A — 26k
Ay —fE S EE AR AT RE By - WUER ARG IR B i R R - 1T
HIRE RALEIRSE - EEAY DIV ERE(E /PR AR AZ 2
AYFIR > RERZRE Z BRAR Ry © o EE A SR F A B HI B sk I EE P b=
N ENE B EVIF A ST AEZR - 52 MEEAY
HMEAARER] - BUTKEISRTTEE (SWER) MEY) > BUSH
FOTEE - bR TN E R N R R EYIRNE B RT R E SN

115 See Fifield (2017: 154) (“[P]rior to the revival of a trespass-based test in Jones and
its application to curtilage in Jardines, the curtilage analysis was really about reason-
able expectations of privacy. The Dunn factors were designed to measure whether
expectations of privacy in areas surrounding a person’s home are objectively reason-

able.”).
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BYIER - B YIEERBERAER » GeFFE—HEREAZY
TERUA B YR E I BURAT By g 930 E R B FEYERE AR
AHERES 4 51972

(4) Place % : BRDEFREETERFREL TR » AR
1T Rk DB R A EUS T RN E R H > S0 E N HERCEE 4
2 182 - (HERENYE & ARTEREN Kyllo ZZrfi#A -
Kyllo AP sR B S22 DI BEG E AN S - BB E0I KR
TEMEAT Ry > MERKEE 4 R 218 - MELIBURHE 4 (RIERTT
R - VB AFENFE > IREELE -

2. Jones, Jardines & Grady ZEZ1&TR

Jones, Jardines & Grady i@ ={EZEH: > J3 Scalia KJEE 17
filtg - YR AR ATHIETSS 4 CrEERBRIELSHHR - E15H
SRAE— B i Scalia XJAE FTE HYEE AFRRINER -

Jones 81 Grady ZER[E/F—4HIFEER AT » W28 B AR IBUR 22
GPS #EE3BHE T)RE ) 81 T A ) fufTEhLEN - AV TIRE (U
Y, TN (B ERYEE ATRAFEE 4 FERITRIVE
B > (3 01 22 19 23 R B P ) o B R e B A e T 2 1T B O 5 A
M e BT R RSN ES SR EEE AT R EET
ENSRERAZ & » Wit - AR LI E S S B RE - (F
B E AR R EREIEERE o Jones 228 Grady ZEMVER R Z BRAEY »
EREHETR TYRERE A R K SR T, 178 BT
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GPS CE " Hifily , B/ B REHITT R - RO EEA -
BE4h - Jones Bl Grady ZEEJVIERAR ALT Ry ML AL IR/ B EAA
BEFTE S HYN RS » MRS A ZAT RPT T 14 VBB EERE -
BEEEPT AR SR - SR N Y ERE R S IR HERY (R - N E LA
FEERES B RS ME(E R BRE A SR R S ERRRE » (RIZA ST TR - W%
U e GPS BEE T Iy Z Pt IRGEE RS 4 RIEZ - HLRAGE
A E EA BN IE S SROTTHE > 2GEFHS
HHREALOREEIART - 1S MY o AT 7R R AR R > FEREE Al
R tE R e & BB AL AR B iy 5 B AG HIET IR - tR Bkl iE
BN EYIRE B 21T Ry AR Y s a Ae T SE4HEE
AIRSEhENET ¢ SEANBEE RS BhHEN o] REd 28 AP A RIHTERE
WE - TEFHGHEHBRLRER - FTLl - ERZEATE - 7T L
{EER R - BUFECE GPS VPIER AT Ry EREFEANBILESE -
TERICER 4 iR ZIEZ -

TEBSRL AL tH 3R A 2L > Jones B Grady W ZEEH —{E1FBRIERT
25 GPS BN T 548 ) B TRE ) HRNEBAMERERIER] - b
B B B Y GPS BEE (A IR 2 3% 2 B BS B (L HE AR (HREF Y
PREMY GPS B2 E - QA TERE AR EEN - J5 38k ry L ik &R -
AL - 1E Jones ZEp > FiREM GEEEA AR FIETE 4 IR
1T Rtk 2 Sotomayor AJAEEL Alito XJAE#HNHFE R
b gatam s GPS 2L BTk HES B &N E - ThaE BTG
DUHERS 8 AFLETEARETAVRERE - A HERCES 4 fRFLE 21K - 110

Jardines ARG LVEZ BT EHRNCESHEE E AL - #5K

EEL WYEEA  SREEE 4 REENERTR - —YHEE

116 Gee United States v. Jones, 565 U.S. 400, 415 (2012) (Sotomayor, J., concurring);
Jones, at 427-431 (Alito, ]., concurring).
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AR R > 5500 - HE5[3 R - FINEREEHHAE
A HEF RIS 1T By $ IR ERE Y ERE AR » TR RS R
4G HRAT By o NI » Jardines AR T EEH T Bk | EEESEE(E
FrFIET @R 4 RIRER(ERTHEIE S > MRS — B0k « B RET
W17 Ry bR RIS R I RS S R s B OREF o 1T 5 - 17 Bl
SRR HEFTEIE PR TR T By TTRETS AR BB TR EF
HITT Ry > BB TE RIS H AT Ky > AISOARERE RIS 212 T nafny
1TFhs - 28 > BEBORAREFIVE » FEiE L HEUMETEERE
T E G HE AR ERT PR SR I R P B R T EFE RN E B
FACRag - 118 12 AR E S TR A AT R E N S — U A E. -
BLAN[E Kagan KIEBETE Jardines ZH i [EI = RE AT - BRE
A (trespass) FiFTERAYT By > /& Jardines =75 S HEFEFA(REHARRTY
g e

3. 854 fRRRERY TZoR0, B TSR FERL - WAEER TEAL FEAL
REE

BBl E—MORFILEL NG 4 RAUE AT LAV RS T2 R
TZEFEIRRALRE ) BT SRRRRRLE o HERYIRE AL E 2= B

17 Florida v. Jardines, 133 S. Ct. 1409, 1414 (2013).

118 gee Hagerm (2017: 213-215) (“That the detectives took their drug-sniffing dog onto
Jardines’ front porch and up to his front door shows that they trespassed on his
curtilage-this trespass is evidence that Jardines had a reasonable expectation of pri-
vacy under the meaning of Katz. It was reasonable for Jardines to expect that his
curtilage, specifically the walkway and his porch, would not be intruded upon by a
specially trained drug-sniffing dog for the purpose of determining whether he was in
possession of narcotics.”).

119 Jardines, 133 S. Ct. at 1419.



£ B AR E RS E 4R E SRR IR 315

SRR ZBUNHR N S B EE (8RGO - 20 LRI S
AR s B/ D2 8] T YR AR IRV 2E > S8R5 4 RIEE B A
MR - JORLE IR ZER (M EY SR ZEBUFRE - Hit
BRBA T OHENRET B HETER > HESHAYMER VIS
BERUE R THUS T B8 - ERT - SRR ) NERVER - A
{8 FPPEAR AR TT ARG - (R R R H RS - SRR
FOARAEAYER A G RIS - — B ERIFEE AT ARUS
"B~ (EAT - SRR NERVEE - EIUR R RS
RENLEZIIRE  SBEARER - HEHRYEY RS BN EHY
HAERWHGE T - ZHRSERLVECEZES - NIXHAE
IEEA P ZE RS - SE RIRYIEE ZE R R EL % -

AL ERS 4 RIERET BHEEE - ERAEVET BERE
MEE B e R EAVEUS - R E T B DU AT R
(EIEVIHETT Ry) WYREE - PIE = B B AR 0 R DURUS J YT
By RS E R R ESURIEFIE - SEEBUSTT RIS ELEY)
B S R R ERER - HEAGE T EY S S BN E SR
WIRFHVERN > SRR 4 R 2R - — BR AZERIEE AT HUSHY
Hil o B LB AR - P AR EER LR EM SRR

1202 pg Cate & Cate (2012: 256); Kang (1998: 1202-1205); Lindgren (2010: 451-468) »
P X3RBA 4 B PR Ae 4T (2000: 306-322) -

Pl Bk 2468 VMR - Aol TEATH, - 15 TARAZMSL  HASE
ABNBERESER—HIT BRI O FE 8B TR HF B
T~ BN AR SBAFT S RERE S LEATH S BEFTX S MBHEN A
FEREMAF A E R MBS XBRAZEAZEFR o A B AERAME AT R
B ARBRBTFREBATHOARS —F AR M EF X B4 2mA
ZEH b HBUBEGES PR RAALE A NEALTH AN R
A B AR E L AT R F 3 4R — 5 BIREAE Ty K3, 45
BAZEMNZAFRIEAFHFAMIELAZ TR R AER > FREIBEHHR

o



316 BREF R

[EIRF IR EE AR BN RYR T © IEFS - RE L= s S Be e LR
RS CREE B IRTE -

4. B 4 IEERITRE N RS 2 FIERLE

5 4 PRIERIT R p st 2 FIETEELE - 15 fy TR -
(1) BHIV Y G HG 2 ER 22 M P~ A RIHY &

FHDUYEER AFE A2 (EAYEE ARAZE 2SR
B4 REE BIFDYEERATFERZ  EEMEEE 4 HREER - Al
{57 P 6 T L TR 15 A6 BT -

(2) EEC R B AN TE R Y S e 2 VI ZE RN . A A KIET &
R (Bl ECE BN 2 AR BCEAE ¢ A~ EEAYHLERAL4E)

BN I EECE R 2 AT Ry > A AR 71— (38 22 e ] it
R BAAEYEE ATRRIE A 2 0158 - i FEE A & BB AT
BHETE SR EZBUM RS - {2 Jones, Jardines 81 Grady
AR By T RS PR BRI AR E SR A E Y N BR R W R
RERME THRAERE - (22 | G s | I e B Be L P 22 R
HITT Ry > IRIERE TR ) o MESRHERE 0 3% T AGKTECHEEE 1T
FFTHUS 2 & > BN 2R ZERNNER T JERTFE TR
A o VIBEZER R - 12

MA N BREE BRI R ZBA - 2RI (2016: 67-101) -

122 2 s AR —MEEER: TEBAKLE L) trespass BA | AETREHT @ Cag
M MAEZATS SR ERT BANFATR - AR trespass B9 RHEAT A o R
B RBTR  MEMR AR EGIEAT S A B4 M ARG
RAABIC (LAEHAE) g o B AR 3% I B Z B BN A B AT > R o - iR
& F e ARRE TS AE I GPS # B 4T A A7 BR b 36 JE R P9 AT 284 SIS RLey B AL
AR B — AW INRAS BIBAS , SRR AR Tk, c BAETLRE
R AR TEAL » METURES FBM, o L &% R bBueEn Scalia X
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h~ EFHEE 41380 " EEPF ) BRETHEE
ZBUR

—  [RAHEAR B B LA A 09 1F H

H A2 B i = A i B P AL Tl 26 oy — RS 55—
TSR MR B EERRFLME 5(decisional privacy) |
ORw A el By A BR 5L 45 4/ (marriage) ~ 42 5H  (procreation) ~ #f 22
(contraception) ~ HFEMEM:EE{% (consensual sexual relations) ~ 5[
{% (family relationships) ~ 5 Z it & M2 5 (child rearing, and
education) HEEHKEHE LA EME (Cate & Cate, 2012: 257) - FE_FaE[E
TS RZ A S s LR BB 4 REUERTERHIAY T 2[R
FLRE (spatial privacy) BUESHGFERARE (physical privacy) ; » HE50R
S (E AR EZE B S B ZBUF TR A S EHRE FERSGHT) - 56
RIS AIEHEHFEFAME (information privacy, data privacy) > {&
S (E NER RN B RIa e R RS - U ATERIRIA H S &R
FRERI] o 123 SR ST amity 22 EIRBALE(E R 5 B 26 4 IRIRIR 2 A
M BERBEMNE - HETEBUFTR -

EERHNOMEMBRE > AXLEREFEAL TR ERTHRME - RRL—
E R R BN % kA Jones RATHIAH 4 AT QFIRAH] (P40 E R
IR TTRE ) BRI R AN BN RRARMIERAN 2 F RS
BB TEANMBERENRFZTE  FHRMEEAN) -

123 Whalen v. Roe, 429 U.S. 589, 600 (1977) (“The mere existence in readily available
form of the information about patients’ use of Schedule II drugs creates a genuine
concern that the information will become publicly known and that it will adversely
affect their reputations. This concern makes some patients reluctant to use, and some
doctors reluctant to prescribe, such drugs even when their use is medically indicated.

It follows, they argue, that the making of decisions about matters vital to the care of
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&“ﬁ  PERBEEAS 10 RAEZEEHE HERS 12 (RS 2
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PR 603 SRfRRE R - AT 22 RiRlE 2 BEFAME - BREIRE

ENATERN R RN Z " 22/ EUE88) RBAE ) - R
TREAERE EEm s TERBE, - 1P

their health is inevitably affected by the statute. Thus, the statute threatens to impair
both their interest in the nondisclosure of private information and also their interest
in making important decisions independently.”) ; %4 R, Moore (2010: 111-141);
Richards (2006: 1087); Réssler (2005: 111-114) © M & fusi it — 0B & + £
B 45 5 A IR B B AT A0k RO B3R e 0 R SR M 43R B K B AR R AR
B S FoHE o NASA v. Nelson, 562 U.S. 134, 138 (2011) (“We assume, without
deciding, that the Constitution protects a privacy right of the sort mentioned in
Whalen and Nixon.”). % R, Gorkin (2011: 18-20) o 7R i » B #R3@ F 3F 7% s &
LEBF 2 Mo 3R SRS A T W R B R AR 69 4 - Doe v. City of New York, 15
F.3d 264, 267 (2d Cir. 1994) (“Individuals who are infected with the HIV virus
clearly possess a constitutional right to privacy regarding their condition.”); Alexan-
der v. Peffer, 993 F.2d 1348, 1350 (8th Cir. 1993) (“[W]e hold that to violate Ap-
pellant's constitutional right of privacy the information disclosed must be either a
shocking degradation or an egregious humiliation of her to further some specific
state interest, or a flagrant breech of a pledge of confidentiality which was instru-
mental in obtaining the personal information.”). % &, Seeley (2016: 1359- 1363) »

P hBARE S TS6 MR GE S 454 TERS 2 GRE 1 TARARESR
Mzad- s FAERARKRERZA R  HE B TXRNEEFR &
AR A FBAAMEERRLZAA] o LRABF NG b 7) RIS Z LM
Hhz— o BWEAETR  BAEZHEERASTRZTE - BAREEAL TR
FRBRNBRAF N b AMEERIEREHBATHZ B E1H] 0 TR R AR
A (RIRBFE 631 RMBELR) -

12 GHBARE S 603 MR (B 18): THRAMERAEETALE BEE 7
BEREEHMRA 2 CEME - BRI EEAXTRIMA - ENARE
BN ERME 2 R AR Y EARRE Aif@fL%pﬁﬁ%#\‘{&A
BAEBAAAT K2 B E424] 0 BARMT) BHRT REZAAHEF > M2 EEE =T
PR (RREFEENBIRARELR) - AP mEAL i#m"rﬂﬂﬂ ABERZE



£ B WA EEEEXE 4R E SRR MR 319

BA B A& A iR ERL & B A 5 [ SUE AR T [ Ay R
> BERBUABEE SR E S 4 FRIERIT Rl e HIRASERE - BN
W R AR SR - [BEALLBEA2EEHE -

N REEH R ETREE

BRI ENY S 4 RAREBUF S RIT R 2 20K - JAFRE] » F2H
FIERASE 122 (LU IS ROB iR 126 JRH - (RIETRASE 122 1%
AHEZHE - 1Y BN KRR R E & R - T RS 500
JEfREE N BULFESIR B HA IS U 2 W R BHY > T A 5 B0
= ANZ B8 Uit - (eI AMEAT - EREAC S 1B MM ER R
TEREIESY (A% 2014: 127 MB350 2014: 2995 REEE > 2015:
411-412 ; =5AFE » 2014: 237-238) ; FHIRH L 0V ERAEBUN B =
AFELHIER (EIRME - 2004: 58-59) - — HERE S 122 R 2 9%
1T R MRER[EDESE 128 fRFE - E A EBUN R RN E R EBE 5
SR SIIR -

THIGR A BRI 18 23 A0 38 Y T A S5 A AH (DL 55 BRI e 1 78 VA 1 2 ok
SO A RRARED S BN E SRS RT R 2 90E 0 BRE BN S5

MERMEM T HIRFEARREZ TR EHAAAT R RAEATHEILE P~ AT 85
PATHE T K N ST AR B2 R AR - AR AR B A T R 245 A Jo K i ix
IR BB R R EMH ELHENSAMZARELIFEY B ZEN
BAERF TR ETIHE N SUKERABERTHZ FE S X RF] -
MRS SN S AR KRR T AR RER  2ME4A% (2016: 5-19) -

126 mm 88 7 A 14 B HIE A -

27 migsmik 8 122 46 0 T8 A R0 BESEAZ S8 ik TR bk REE
REME L BEFNEZ T HNEAZGE i s TSR ETR
HACR AT > LAH A8 E B B TS Ak R IC ke AR o d9 2 ) R Bk sk
AR FHEZ o

128 & B 90 s E 738 o 28 % %4 (2012: 1055-1116) -
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BUVERAE Olmstead ZEGFTEILNYIHEEAFRAIZ ER > ZEEY)
HZER (HRRY) A - 1P

PR - 3F 2B AR E R A B EY 217 Ry JiRE
P BILIRERAER - BEERREER A BEE - ©F
PR - PIAETE R AE AEEAMPERE Z3EENE - B
AR 1S B R o] DUE (R TN R TR a5 RUS AR DAY B FEss R -
BN BUN R B R A (LAY - SRBUAB AL S ER AL RS IR
FILURINIE - EREVER—E " YHEEARA, £ T 5HBAN
Rt ) > RN GF LAV N AR - A ARAEFREDRIET A
FAIAVERSR ~ HA SRR T R - IRECAHIMVIAIE 28 - (hitiim
AERZEL Ty SAMBIEBIRE - S ESERBFAIIHE S > B0 R
%’é o 131

129 s nmins  BRALEEOEXRAMALE L  REMNFEENHE
WRE o B E R BRI T 6 H AR A AR o KRR o 4 e BRI
G457 TEEssk,  EAMAER TEBE, N THe, ~ TREL R TAM, A
E o A B X F R T4 ARE T a9 A48 E 15 RN I IAZ AN F B8
M BOERE MBI KA BEUFEAE XA - £ EEH (2015
882-883) -

B0 sqsmig i R B RES 3 45 1 (1 REABENI T © — ~ AR TR
A R S X T e BT RE B LA GRERES =
HRERZ - =~ A - U ATAMBZEN U ETARLERANLR
HNEAHERARBEZ SRS AR o BAARERE R TmA 5 2 155
438 TREECMERNEE FEARLERAY LA AN SRS
2 5EPMEE  BRERET WAL -

Blpergrnpzny £280 BRBARMEZAR - LIy ARE—2&
Mk AR RR) AR EZRELE %50 AR R RN B2
T ENBREMAS FRBEZ c REMEFRREE 122EUTHRE  BAELT
2003 405 % 1505 & BRI A T Eakiosh ) LRBE M2 F o A2 KB B Ht
HEMZAERGE - ENHIELHEY TR EIRITALBRMI LSS AR
v AR R B SR o AR # A (2014: 238) -
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32 e kmpton a o (B4 F MR R AR L do 7 54k & B AR o
SRR BARETE DS AR MG P ER SRR A2 2L SH
(2015: 932)

133 s 35 40 4= Bp £ 3% GPS % B /i e bk e 240 B H L IET®3M - B47 4 A GPS
BB ATE BB R 0 R EAL B AR IE B ARE B B S R A R
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BHAEE SR GEAGBRE TR BTN BEAE D EZA
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WIEAE B0 BT o PRk B A B = A A M AL GPS 6 B 12 2 8] A e E e
HE + AT AR AR KBS 80 B R UT B 22515 50 GPS g BUERE 3 K B 6
BWAEMEE N AT NEIFBR AN RE T LR AR K@ RYTH-
S B ER%54= (2014: 133-136) » B 4B &= 24 (2015: 932-935)

BY @ g AR URRMETANaBYE  RF S —BTHEL  LREEEH
R B 4o SR R AE R M IRAR A BE A M) 24T BB R E*ﬁ%%éﬁ
RSB IAE R AL EATS - EED R EAREZSARERYE £ 8
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Abstract

In regards to the requirement of a search warrant under the Fourth
Amendment of the U.S. Constitution, a new rule was declared by the
U.S. Supreme Court in United States v. Jones in 2012, authored by Jus-
tice Scalia. Jones did not adopt the prior position that the reasonable
expectation of privacy test should replace the physical trespass doctrine.
In Jones, the Court ruled that both tests—a reasonable expectation of
privacy (a principle based on the right to privacy), and physical invasion
of private property (a principle based on the protection of private prop-
erty)—should apply in the examination of the requirement of a search
warrant. This two-tier theory in Jones was restated by the Court in
2013 in Florida v. Jardines and reaffirmed in 2015 in Grady v. North
Carolina. This article introduces the evolvement of Fourth Amendment
tests in the U.S. and the above most recent standard the Court has
adopted in reviewing searches by the government. The alteration of
privacy tests may have reflected the Court’s positions in resolving dif-
ferent types of disputes arising from the government’s use of innovative
technologies in conducting searches. The above development of the U.S.
Fourth Amendment tests may provide guidance on approaches to de-
velop our own laws relating to searches conducted by the government.

Key Words: the reasonable expectation of privacy protection test, the
physical trespass doctrine, the right to privacy, the Fourth
Amendment of the U.S. Constitution



	《歐美研究》第四十八卷第二期 (民國一○七年六月)，267-332
	壹、前言
	貳、Jones案前美國聯邦最高法院判決實務之觀察
	一、Olmstead案 (1928) 前──除了財產權外，亦同時強調生活隱私保護
	二、Olmstead案後至Katz案 (1967) 前 ——以財產權為基礎的「物理侵入標準」時期
	三、Katz案後至Jones案 (2012) 前——以隱私權為基礎的「合理隱私期待標準」時期
	(一) 合理隱私期待標準「取代」物理侵入標準
	(二) 合理隱私期待標準的操作觀察
	1.「文件」搜索認定
	2.「住所」搜索認定
	3. 「財物」搜索認定
	4.「身體」搜索的認定



	參、Jones案後的「雙軌制」時期
	一、United States v. Jones (2012)
	二、Florida v. Jardines (2013)
	三、Grady v. North Carolina (2015)

	肆、爭點釐清
	一、Jones法院的雙軌制，究係回歸判決先例？抑或新創？
	二、Jardines案是否改變過往緝毒犬嗅聞毒品之判決先例見解
	(一) 與聯邦最高法院判決先例之比較
	(二) 與聯邦下級法院之緝毒犬嗅聞公寓、飯店門前氣味之判決先例的比較

	三、財產權標準與隱私權標準之雙軌運用結果的可能缺陷
	(一) 結果的不一致
	(二) Jardines案的財產權標準可能形成貧富區分的歧視效應

	四、Alito大法官於Jardines案中不同意見書之觀察
	五、美憲增第4條搜索行為認定的三種可能發展路徑
	(一) 完全採取「違禁品」不具備合理隱私期待之路徑
	(二) 加入「使用工具性質」之折衷路徑
	(三) 完全保護「住家 (home) 內資訊」之路徑

	六、小結
	(一) 物理侵入原則作為合理隱私期待標準下的次原則
	(二) 判決之再檢視
	1. Jones案前的判決先例檢視
	2. Jones, Jardines & Grady案之檢視
	3. 第4條保障的「空間」或「身體」隱私，可能與「資訊」隱私保護重疊
	4. 第4條搜索行為構成與否之判斷標準
	(1) 截取財產物或身體之物理空間內所隱藏不欲人知的資訊




	伍、美憲增第4條的「雙軌制」發展給予我國法之啟示
	一、隱私權作為憲法權利的作用
	二、我國法制現況與司法實務發展
	三、主、客觀之合理隱私期待標準的理解
	四、於我國法之啟示

	陸、結論


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



