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“Afflrmatlve action” YN LY > er, FEREAR 7 0 JRUR
- R E e R R HUR] 3B (preferential treatment) "
“affirmative actlon” *I/ Bl > = Jurh = BRI SR S
ﬁ“ J Flt i Efﬁr SRR R K@EFJF} FE o [ j‘“" #E*‘*Fjdri
EFJ & kﬁlﬁﬂj!fgji;qv%é%’:jgfpﬁ[g ?ﬁ » I clsz;r B k [*H?io I El
4%@3@??&@?% VAR BT LI D R Y B R .
SRR T [T IR FIIH ™ FRERAC IS - 1)
Hgrai sy IR “affirmative action” [iF R T A S A
SIS I N2 A e R L R T Y “afflrmatlve
action” EJ{pst-—J “preferential treatment” » /5% T (B F ﬂrﬂ]‘lﬁ

FBIfI- Juit OF (8 (h& E:H?jlﬂ (Martin Luther King, Jr.)
f[ﬁi g REEET 2T SRR (civil rights movement) 71 g1
W 2 gyﬁﬁﬁémﬁgéﬁjﬂ@ it #3'%&%'7 OB EV S5
A F‘}Fﬁﬁ’?f'ﬁl@*%‘ﬁ@ﬁ & (Year of Massive Awakenmg) * Eﬁt[
STBGIFETY (Pre5|dent John F. Kennedy) L=/l AEEIESH 1V RIof
T P AR Y IHF REIZEaaregiiR T Of e 28k gt S0
iﬁkf 1AEAAS Ei ¢ (President’s Committee on Equal Employment

! “Affirmative action” - # % # % WiTscpFd) (New Deal Era)> — 4 = 7 # 2> R ¥
1 B %% [ National Labor Relation Act, 29 U.S.C. 8160(c)) # » e di3p » e H g
LEMBE R 1 RS RS SR ROR RS R L RRAFE SR
B oo

2 &% | > “affirmative action” -~ “preferential treatment” ¥ “affirmative discrimina-
tion” 3 ¥ i anfe & F o L F]F 2 2 24 “affirmative action” > £ R4 § i
2o TR PP AEL Y RAE o BAE S  TRA TR BREFR

%ELKennedy (1986); McWhirter (1996: 33) - R p ;3‘,;3‘ F2r- 0 5F: TRRAE
AwFg )~ THEBEOIHARFE S Z ) 0 & r“’%J— BARER | 7 2 o F AR R
(1993: 77) ; £ #4% (1997; 1980:52) d * R EAE 0 BN R AR HEE ]

B ofiAs ko L= RAT 0 RIS
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Opportunity) - ;}»ﬁ HIps I W ey g ;fﬁi—[{j %F\}#%ﬁlijﬁég F:*J
(federal government and its contractors) i [2"] * £ E\Hj‘ Tt
BRI R RS R S RIS o 2 BRIV 4
(affirmative action) » (= /@ | "DHEHRRY o ° — ot PUEF T B Ak
(President Lyndon B. Johnson) = [* [0 S A3k (Civil Rights Act
of 1964) Fif[Im 4l PRI R ] > FH1SYH 3 (Title VI) H}fﬁ»
ErH % (Federally Assisted Programs) + 57 3 ,“JF.} (Title VI T 2 27
s &5 %’A 1 (Equal Employment Opportunities) Elfj%etfy?’f;”aﬁtsg‘fg’jj;l/
STV 2 AT TR T SRV 0 PR ¢ Y IR
ftjbﬂ'”ﬂé?uﬁ«ﬁ%iﬁlii HELRE - b e T DGR S
?Prﬁﬂ P AT S R
PEE IR S5 f S (Department of Labor) = i J! AR
W E A gEE 4 (Office of Federal Contract Compliance Pro-
grams) - 1 BRI I e T - e J*“E“”‘*J%f En
[F“Ff A 7] il Y AYHSFF] (The Philadelphia Plan) H[] & =¥ 7]
(Schuwerk 1972) o £UBIP-FFE] > e 1SS BT [*ﬁ‘f%‘ﬂﬁ?&@mﬁ@@ﬂ |
HOE SRS 5 SIS fr B 2] SR E'tﬂbﬁlfﬁﬁlﬁﬂjt o7 T
Aafik  (President Richard M. Nixon) {(=[*]>— Juv=— & 557 ﬁfﬂﬁjﬁﬂ
T BYPBETE T (Revised Order No. 4) EI‘]‘J’”:[I%;{&FTJL?_:\:]J i
FIER 0 B 2 S R R R - S

* E.0. No. 10925, 3 C.F.R. 448 (1961). H @ f75cé £ FHER LA L - 2 4 ?i}éﬁ?
# (Hobart Taylor, Jr.) - # 2_ #7125 * *“affirmative action” & % * *“positive ac-
tion”> £ F5 g % § B ke bl BF K B To o RALE S A EAT 0w
=3 * “positive action” ¥ -

78 Stat. 253 (1964); 42 U.S.C. §2000d et seq., §2000e et seq.

E.O. No. 11246, 3 C.F.R. 339 (1965).

41 C.F.R. Part 60-1 and 60-2.

¥ W4 2% P2 (JamesJones) 35 MR R #8 ) 2 w4 2 5 M TE%E, (quota)
2 RAR 0 Tt F B4 o 4 2 Jones (1985) ©
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A BELEIRT F’-’rﬁfﬂiﬁlﬁﬁ{ fﬂj 1 L [ 75 il 57 (federally mandated
set-asides or quota) o[#& RGBT N R -l?‘?%‘ﬁ’ﬁ'ﬁéﬂ
RS £~ [ (e (reverse dlscrlmlnatlon) B S o pu
A g T TR T T R R R RO
fi’ "Pf"%‘ﬁﬁaﬁ@ﬂiw YAIE -

R L ’Tl?r?f—ﬂ' FFE R ) S [pJ%F" fHf T‘ﬁ G =T
EfiIad AR s lﬂé%la w5 R B J%?TEF'F%«E@ o FEHTOF U
NEEEE s SREE SRS B S P 2 IREES W RIEY > |
A HITRE e (R B 1 % BRRIVRRIPRT « SRSt ly L BRRETIRT T8 =l
R T H - eeT i Adarand R (SRR R R R I
& F%#ﬁg\;[@ ; (strlct scrutiny) J‘IJH\I& ’ ,fgliﬁluﬁﬁ%éz
i 2 R RS - 1 = TS OO0Z f‘ﬁﬁ' B 2= iF
ﬁ\[swf uﬂwﬂéﬁuﬂﬁﬁi Al ARG 2 €

8 Contractors Ass’n of Eastern Pa. v. Secretary of Labor, 442 F.2d 159 (3d Cir. 1971)
(upholding constitutionality of the plan) ; = # %ELWang (1995: 70-71) -
HEFaE- A BRI HERBRFS2RA s FE B2 HIEG 2 R
iié@ VAR X F LB BE Y EY e s Wang (1994) ~ 1 1 ¥ (1998) - i 4
L2 isnsrs (FRBAFEIRLEL > T 497-503) » ot £ AT -

0 Adarand Constructors, Inc. v. Pefia, 515 U.S. 200 (1995)° # % 2| ;- 55 2% sx -2 i &

FE ko BENE RS - B (52 1989 ECrosonk {431 25) 0 32aE
Bt R - R 2 REF I T UFLANZBTEARRT P F AHRF
1) &2 M %% A1EF (rational relationship test) > (2) ¢ z&g 4% (intermediate
scrutiny test) ¥ (3) Fktt % A% (strict scrutiny test) o ﬁﬁ&%‘ FEEE 4
FCRrde s 3 (83FF 2 48 (impermissible criteria) &rﬁijﬁs v AR AR TR G
& &+ i 2 apci-f] £ (compelling governmental interest) - @ ® 2 R Qf‘ EE AR
(narrowly tailored) » B~H 4 4 3| Z T B b > 2 i RBEFHLS & R R - L
3 3§ (1998: 183-184) -
Gratz v. Bollinger, certiorari before judgment to United States Court of Appeals for
the sixth Circuit, 539 U.S. 244; 123 S. Ct. 2411 (2003); Grutter v. Bollinger, cer-
tiorari to the United States Court of Appeals for the Sixth Circuit, 539 U.S. 244;123
S. Ct. 2325 (2003). % % {43148, 51,79 -
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RFF o Ep N SRR TR AR - B st ?ﬂ?‘éﬁ‘ﬁ ’%
%\:}%v* e Fﬁli?“ﬁﬁiji ‘/liil'i F, JPES EQ‘ ﬁfﬂ}l' o 0
FREGTTRH] o 7 TP N X e smmﬂ ﬁfr
EU R WY (R HURT R %ﬂ?'f"“ﬁw EL%‘@E%‘ LRy HEL
(Schuman, 1997) i =1 F WW@%W%$VWi i PR RS (e
Féi@ﬁl’r%ﬁ ﬂ%ﬁb % (affirmative action program) - [ = El i 8 e 9 P
TEHELE - iﬁﬁﬂ?l‘?g%ﬁ* » KB Ak [ 4F17¢13% ZE'Hopwood v.
Texas - ' fli ™ AR o AT B RURRD HER > BB R
fﬁﬁ /RO % (A EER YIij’F??%ﬁ*Tﬁ%J/;IE#‘
F B ) ??Fﬁthf?fﬁ‘{f%iiﬁﬁ%b’ll Vst ik ey F FRNiE
fit > R B (discretionary) © H?I%ﬁﬂ F%ii =g l’i‘v’H Vi
?ﬂ?‘a FTF’”PWH& f'ﬂ*J’%E‘F‘ Hy M Fg?# eTiE %T*"’
J}{Ji (petition for writ of certiorari) - ° |Llﬁ%“7j\?’31_ S J]EF# el

2 BB PGSR B - 4 4 - & 3 3 4% Board of Education of the Township
of Piscataway v. Taxman (No. 94-5090 [3rd Cir. 1996], cert. granted, June 5, 1997.
No. 96-679, case dropped, October 1997) - % » e ¥4 F A fofda % %% % > &

EX R EE
13 Hopwood v. Texas, 861 F.Supp 551 (W.D. Tex. 1994);rev’d, 78 F.3d 932 (5th Cir.
1996); reh’g denied, 84 F.3d 720 (5th Cir. 1996). Texas v. Hopwood, 518 U.S.
1033 (1996) (cert. denied) ; Thurgood Marshall Legal Soc’y v. Hopwood, 518 U.S.
1033 (1996) (cert. denied in same case).

28 U.S.C. §81254, 1257. £ WM& B 2t R EHER Y 7 - % 4] F #F (manda-
tory) » Wz B FFRIAEANREEGEE o A ViFE R AR g e k-
EOARTREEE > FHBAER PRI P TR AR B E Y L
S (writof appeal) # % FEF @ o FlL gk iy § oo WA h B SR
g k-4 A ~EBRF 2SR EEHEE (The Supreme Court Case Selections
Act, Public Law 100-352, 28 U.S.C. §1252 repealed, §1254, 1257 amended.) #-#
Betfoo B i 2Rk ] AR RN LR A S PR LTRE

ML R eE m;rl el R BT FRAERE  ERSRBES L E
B 7% 41 & o Certioraridy d b i o T Bk AT ERm Y 4% &4 (certiorari
means literally “to be informed.”) - = % 28 U.S.C. §1254 . %_> B2k F 2 fu sk i+
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N VAEF] S kL A gl FEFS & (judicial discretion) » EJ”EJ%H[JQEI
BN (compelllng reasons) ?Y%i@?ﬁéﬁ o 16 Hlﬁ?‘@ﬁ‘f%}*%@lﬁﬁ'
R R l"#E’\'fEiJlfﬁf’ BRI EE TR R PLfﬂHi ¥
I I o VSRR i B i e “W SR i
RLE 4 ?iﬁf‘?‘a%& T3 el COUS SEaE i?f‘ﬁ'ﬁlil"i—df = FA
R BRI A R 53] (Provine, 1980)°£ﬁﬁ,'ﬂa?
AR VR R R 2R L tﬁ*ﬁaé@#vﬁ > EIRHIE!
ﬁJJ/g PR PURIE AT R R Wuﬁﬁ]ﬁ&?ﬁﬂ HEEET
f e iﬂ%f/[‘%\'ﬁ LA a@%’i’ﬁﬁ%ﬂ b% BRI
TS5 AR FJF—‘ PIIt = FEERER IV T AR F%J‘?*T[ﬁﬂ b1 [
A = Sy SRR SR PR I PIHIRE - 7 kLR TR

"—#’&x% E AN F LS A ‘f 1A 4k (by writ of certlorarl) BF - Y
# P (by certification) o 28 F s p e H X M enR 2k 2 ¢ 5 @G & ki A i—;fp
Fa&i,‘f ERAAR - F D BB ip 7= (instructions) » i d & frw & 2
Fe¥ gsE M (move for certification) » &8 i Fei¥ $5%2 2R ALE T § 404 4 chdp
oo S Ed B BERITEERFIR o BB ARRRY L B E RN
F 2 L T4 442 5 (preliminary reference procedure) #g iz o 4~ & British Institute
of International and Comparative Law (1996: 147) » & % i* Fx 7= {8 & F F 7% [ fp
ETF R R HEERFR LRI A X AP ST AR FFH®
)ﬁ’v s Bt 2bf s andk % o Wisniewski v. U.S., 353 U.S. 901, 77 S. Ct. 633
(1957) = p # ipsfm & & (certified cases) -4 > - #et £ K GE - i
R - B - AT AIRE
ZPEF ARG L ERT BB 2RERFEETENTELE () FF
RRFHE R YA T ARER S PRSIV KB R E B BN AR
HAER G PR R AT R DR AR RO ERERE  APET T &
B Thest Y RN FEEY FREFE (D) TR BT B LRI
A2 Hd H o V2 BB F PR BN 2R 2 B Ap R R 5 (C) --'-';‘é [ER R R
PRREEF M TR AR ML Y M ERFEAT LA Ad AEREE
W NH N B R BN AT A dp B 2% - Rule 10, Considerations
Governing Review on Certiorari, Rules of the Supreme Court of the United States,
adopted Jan. 11, 1999, effective May 3, 1999. 28 U.S.C. Appendix, Vol. 16, p. 937
(2000 ed.).
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Pk G ERE - 8 S B ﬁﬂfﬁ o S [T RGHRS R R
FE BRI P B AASL £ A FfrﬁTuﬁ NEY H%‘l[ RS ﬁ

F ¥ FI /7 Hopwood [ 5 7 ] > SR SIS R
AU LR PV > P g i B st (1 E F—le BRI
R Jen T DO R - R P
F3E% T - Regent of the University v. Bakke'® B[O pLER o
HOPWOOG. 1 IR 105 4 s IS
IR N ELRI] > PR g o Bakke Rk B pLARMER L g )
%4 Hopwood % 2 [Jlatfﬁ\[&'f*f I fEER Mg - Jeedh I
H 3 sk e R Y R R SR |#%?Hopwood;iﬁl%"l/&€°ﬁ%’z
IERLAS T BRSSP SR e pU T -
e ;ﬂ«gﬂ«g:F,L,[ EACIERE S TR

Bl - EBSFEHEZEBEEEEER | University of
California v. Bakke 2 Z #I;2

KR ;ELI’F;I IS & & 2 SRR o SO [ Y
R FREE AT SO AR O B 2 A
=R wﬁ’ f“‘ag‘{?'ﬁﬁfjﬂf[ﬁ S ABF[EECAR 2 S (meritocracy) » [?:t“

C ORI SRS B N DRI AT S )

17 -
DWERD L BT ARARA FR e BT RFAE TR

_+ 3% (certiorari granted) > % E‘]a‘F G % 32 (certiorari denied) - ¢ = % LA (Rule of
Four) ¥zt 382 8% > @ £~ ~4 - &2 Judiciary Actyf* $ 8 2 it & F i
# (discretionary jurisdiction) t& - i puibpbrE B R 2 RFAEY R 0 2 -4 S w &
4 > BN o 4 R Hall, Ely, Grossman, & Wiecek (1992: 747) -

8 4381U.5.265(1978). th % sk T &5 *WiwiEs OO & » % Wi
FEBRG RSP E - R R R RAFERE .
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R e, S L0« SRYT > SRS B PTTERAORLED ¢

PRIV ﬁ“@*ﬂ P PPEREL 53 i%l%i@f#ﬁw@ﬁuw’ El] SE"LP?F%#E
& E f Jﬁ‘z‘rﬁfgﬁjﬁkg (B - ‘r’fiﬁL—f‘E’r ﬂl{ﬂ}ﬂﬁj* S, A E J,FI ﬂm
FEWRIS (22 ETRBRAVESST > STEAE ) ﬁfﬁ%‘ﬁj@ﬂ]iﬁt
G 451“4 N ij@ , Eff@jrl—iﬁﬂ;’/%\[gﬁh?*%’#{ﬁﬂ%ﬁg%”pg? Prs3El o A
A [l *@ﬂﬁgl’%@ﬂ?}% PR R R 0 2 H sl
BIAER]— T SRR BT E IV S o
ST F,*‘E‘]i?trﬂﬁqﬁﬂir @Fféflrj <o ABRE]S A VAR

il ’wﬁi&'ﬂ%&ﬁﬁ}f WP M e M AR pre e
E’&‘&)“ﬁ ISR S RS R Jb— O F @ Louis
Harris N%ﬁ%g\, i F”%@ HES. > 76% P kr?%', s B g EyT
SROREPE > WARTIE W STETURE TR - -

o fﬁJ%‘iﬁ”wﬁkgﬁfﬁ i (B pIR]= 55V~ pyp ’wﬁllzg E;ywr%%
mﬁ;?ﬁﬁ I EI £ 55% FYf1 kF“ o HEER U%géﬁ SRR
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H e (Dreyfuss & Lawrence, 1979: 143-144) - f“ﬂﬁ LHIE R
TRl Y “ﬂ?‘l:%\[ﬁi‘” =R Hnﬁ:ﬁ"%‘\ . li’%‘lfﬁzﬂ”ﬁ@
T M ‘JL“?J R irE S . L—ﬂ&ﬂgﬁﬁﬂjl’*‘j”ﬁ* S F
~ g e @i@‘zﬁl Fi?ﬁiﬂﬂjilﬁﬁjﬁfjg’iﬁ,’ )R S s
EaET “T“]Jékuyl#ﬁ (Equal Protection Clause) FS— Jut 4 Mgk
(Civil Rights Act of 1964) 2% [HR i iU > [rik [K;I;*@Fa% »;i,ﬁ@{m
M (reverse discrimination) % {F -

— Ju= s U DeFunis v. Odegaard®d > ' RLET- {F F]??i‘ B
R Y N [ B R R ROp TS 52 DeFunisgllig - [p
P *?iiﬁ?ﬁ%ﬂ'ﬁ%“ SPESRARL o 00T B (P DR 55 F,

[ R N A St ST TR R SRR
E'ﬁi’ LR R BAL € W R R« Ty

ﬁﬁii%GﬁW&ﬁ¢WHH5&H@E@H* o ”w*JwPPEU/
Regent of the University of California v. Bakke%' - lgl IJ'J‘?LF‘%;{(’???Q‘EJ
Bfel B > H 0 LA 4 (e R
¢;sz ‘Hi ~ Bakke! ! Epit— {2 gﬁﬁgplflﬂfi Mg, U H
RLEIE » SIHIRLS - Bakke it [ ERE N A T
SA T RS S T A H A A T
B3 R o GaL i e SO 2SS I PR L B A T A o £
© R P S S R RS [
e Z R e DU SR F]lrﬁ:“'{l‘/‘]‘]{%w&n'éi’?ﬁﬁﬁ@Eﬁ]}%
(University of California — Davis Medical School) fm"“ LSRRIV

% 416 U.S. 312 (1974).

0 438 U.S. 265 (1978). # % L 2 Fos O & b o 5 Wis § e[ o] » § 5 —
FAL iR RASEME BB E vt iy L A2 2 adE4 (amicus
curiae brief) - v~ #_p - 4 7 = &Brown v. Board of Education% 14 » % = & %
PN M ARA R c BRIP R L 0 PG ERHY 2 AR S
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(Ball, 2000: 46) - AL F e~ Fr et o B 4 [ £
I VAW 1 E*biWHﬁi*wb
R ~ﬂ%ﬁf@ﬁ~¢ﬂ@ﬂr%é¢pm§itl% Bakkeffi
Mk B (California Superior Court) & jéll?? I?Jt BN ER IO N ER D
R EAHIRAC RS SR
F'”’t‘%‘f = IR WISV RILR U 2 S B S R 5Y
ﬁWWw**#%Wﬁﬁlw Jock U S ST AR AT
jﬂf{%g R FE R A ko

WW%%#%@ﬁﬁ#%ﬁpL ISRV A - A
8 AT S DU 745 4 [P
;cgﬂ\yﬂ zj:;iﬁ Hj k TR R ERGERF] B S BN
@ii ° lﬂi**ﬁﬂﬂs'a?“ : H%‘”ﬁ RN I R IR

SF Il PoigE LRIy Fjsrj;t BT fie 2R ST 4 3V Bakke © i Fu
%ﬁ@ U R R P HIROVRF AR - AL
PSP AR SR A ey G = A - A raF‘FJ ’
ST ISRV > HiTh S T RHR « (AR R
=P I”“E’!‘v FrI'] Bakke ' ERATV o

TR Ik e TP o e PRSI E - 3 A

@g¢‘@$ﬁfﬁ? “mg%rﬁihkfmmﬁb@%wtvi%
By 28 RLEAPIEpaEs— I 23 (plurality opinion) o * [Hf
VR 2 (Justice John Paul Stevens) - alfﬁi’ (Justice Pottor
Stewart) - %EP“[%;HE@ (Justice William H. Rehnquist) I'] =i ’ﬁ*?ﬁﬁ

2 “Nor shall any state...deny to any person within its jurisdiction equal protection of

the laws.” U.S. Const. Amend. 14, sec. 1.
22 Civil Rights Act of 1964, as amended (1972, 1978, 1991), 42 U.S.C. 2004 (1994).
2 Plurality opinion: One agreed to by less than a majority of the council but the result
of which is agreed to by the majority. A plurality opinion carries less weight under
stare decisis than does a majority opinion. % & Gifis (1996: 352) -
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EETEIF‘ (Chief Justice Warren E. Burger) r?“% =4 IERER T
HiﬁawﬁﬁiﬁOAuﬁwﬁwﬁﬁmﬁm(NMVImme
Civil Rights Act of 1964) 7t » U IRAIREY YR SDAV S THEE)
*jiiﬁpj|#kﬁolﬁﬁﬂh*‘kiigqﬁu JypﬁJﬁﬂf’ﬁjﬂﬁlﬁFHﬁﬁ4aE&k NS
RIS P79 e P AR Rl o [E1 2 4 20 P IR ﬁ"ﬁj
ISRV BIE P e - RLI) BakkeEs %@V o

AN RIS SE Nl HJEﬁJ’ﬁ&J (Justice William J. Brennan) - ]%lﬂj (Jus-
tice Byron White) ~ FLEi % (Justice Thurgood Marshall) I'] Bﬁﬁl« il
FFl (Justice Harry A. Blackmun) E'[JFH WIS R REE S fﬁl%} Hpy
lii‘%“ﬁiﬁi F Tl rgﬁ#?ﬁﬁﬁ’ ’ F\“F‘ifﬁfﬁﬁ'ﬁlékﬁjﬂﬁﬁﬂ
er$$$%§J’qﬁﬁjéﬁﬁiﬂ%iﬁhLWréyw
= EI48 | (important governmental objective) » 1) FrfR VRS fL
7\@%]:“*1%—’?}3% I@EJ VEM’E’TF—‘TE;J??%J (substantially related) H[Jf* o 1
URe G Tflﬁﬁl@ﬂiﬁl (past societal discrimination) ‘I/;'éﬁﬁf s B AR
MR SETp DR R T pORCERL R S R VTR E R
RLI 5 43 2 ] 18 Ftrﬁﬁﬂjiﬂl F‘ R ‘[!JWD’HE':F»! AR (HE0
STV WS RRN R P e o

iz — AR P e e (Justice Lewis F. Powell) il_%%%%l » =
FOHHEIE = 2T Py BT PRI R P ARV 3R i
Ll £ %glyg[ ot BT f' .J[u[Hrj;t Hipd » %tr{,ﬁgjﬁ Bakke *
P o (RIS s ey prwiiﬁuiﬁ’ww*§%5
R SRR F' T DR PSR YRR IRP ] LAk

PR EEAPAASE AN SR TS0 LR A AP WAL

%ML R - 4 (“To get beyond racism, we must first take account of race”)
FPET TEHFAP, AP2F2LEHFEE ™, (“In order to treat some
persons equally, we must treat them differently. ”) &% P 5 L ¥k & Fig2
%% 438 U.S. 265, 407 (1978) (Blackmun, J., plurality opinion).
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féﬁﬁ?@ﬁ:ﬂ ’ F“ uqifﬁf‘f’ SR 0T B DRYRY 2R ?Wg
PRIV [filASRRY rﬁ%#‘*éﬁﬁ@

S A EI[IF?JH wpﬁﬁaﬁfs%;w P I AN »}gﬁ%ﬁfj
S o S T PRI R 5 A FJP R R | ;' g de;,[ ’
O 7 ST S R T R RS E AR R :J]Eg[*lg_‘ I
Fll ik l'”jEi"%?‘ZﬁF} EE 'F'fi%?tfﬁiﬂi'ﬁ[“‘/I'—E""l\fk ’ F. (39t el
fElig?IE'E“ ’ l"”%j: F B EF T ETEY 57— R pu st rey i 5

R TR ”"F‘J (‘liﬁﬁ‘fif) Fussd I EFE TSRt o L fRLE
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(Justice Antonin Scalia, 1986) ~ f[ i3I (Justice Anthony Kennedy,
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Thomas, 1991)» ==F ?‘ A %EP“'%“’?% (Chief Justice William H.
Rehnquist, 1986 +| |:) flTo %EP“'%“’?#J& al{f[ﬁﬁiﬁ?—’?{ﬁ |y
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(1994) AFREALfF B S fE BT " OF (95 B L H R Ft@ﬁﬁﬁ“ﬁé
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2 City of Richmond v. J. A. Croson, Co. 448 U.S. 469 (1989). 4 % % ¥ W@ % £ &
S BATFEALT L B A S o IS TR L P R 30% 2
IRZGEFTLEOEEPLEE R FIEDP LN BAC XREF 2RI FEE
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AU K Hopwood % (78 F.3d 932, 5th Cir. 1996) ‘W?f"
[%?i [ B0 S T = SR S RLEANL T Nk T ARARYT [ o I”le’EJE[
ﬂ 1{::5&& * %E[%pjjfﬁii =3¢ (EU%E%J;;& i g, B2 F\' S
Bakke% ty 3 &2k PRSP S e T R s [ERy & SPERIVAYR T o
Bakke % |1 55f Hopwood % [l £ [0 PR H - (=2 “ﬂiﬁ f J}‘ﬂf%&??
(Amar & Katyal, 1996) > }{ﬂj&i aFrt Hopwood 4/ Hm .

» Hopwood v. Texas Bz S S ETF
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FIh o T Pl [ FT;J A SR R [}'-E‘ﬁ*f)%l AT ST
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26 Sweatt v. Painter, 210 S.W.2d 442 (Tex. Civ. App.- Austin 1948, writ ref’d).
27 Sweatt v. Painter, 339 U.S. 629 (1950).
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FlfE - 2 5 Aﬂgfgt[ Wﬁ&rjﬂgﬁ Joo Fl= Jurt = S ] i
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SR R IR AIOARE T SRS A Y B
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28 % % Hopwood, 861 F. Supp. at 555-556.

» % BB~ 8ipl% (Law School Admission Test » f#§ fLLSAT) & R&E T #P P £ 6
L B ABEESA IS ﬁ*‘jiﬂv?é AEA oI B el b
#Martin M. Shapiro# % # 3 »cid e & ik € 2772 I (73 - 4 % Brown-Nagin
(1998)

30 gk g N 5 A B % 2% 00% » % Fx 85% (15 kit i 80%) LiF R

Bk B R o % B Hopwood, 861 F. Supp. at 563 and n. 33., 78 F.3d at 935 n. 2.
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o [ﬂ:E’S;':I]'EI (Ponce, 1996) = S IFAAE ) L bk BB 16k 73 Bk - A%
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PR DI 2 2R
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BRIV PR S ‘#E‘Eﬁ%#%? » EUEREEH g
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31 Hopwood v. Texas, 861 F. Supp. 551, at 574, 579 (W.D. Tex. 1994).

32 PRI E R 2 B A T K 2 SR AT 1IR3, (remedial rationale) s e Frdgk 3 i
# % (common law) &4 {7 5% (torts) R enE B FIRM G F EE% 0 2
B R #He 43 &3k o 4 2 Adams (2001a) -
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RN B8Py ik 2P [ [ < Barbara Bader Aldave fl = Y [ S
r HopwoodTiL_‘E IRk E ) (“Hopwood is not the law.”) (Aldave,
1996: 147) - FH EVAUEH| ) eta fﬁi’ (the doctrine of hierachical
precedent) > " FE 3k [k E | fof- Fabe ik 5k 2{] 75555 (Caminker, 1994:
3) o A MRS KR ISR AR V] 7RI Bakke okl A Bl IS0
@ (Bakke is still the law of the land) (Marion, 2000: 10) - 4 % &I
%’5 F%ﬁ [ -3 #=F 13K (en banc rehearlng) s P ek Brpldfise >
fﬁ'u&[ﬂ ﬁﬁ.ﬂiﬁ f‘?‘afl% » BRI o

= Juert F Hopwoodet i et il 1 e e 3R 28! i - i S
(Sl S ETTERE S S A PR T SR -
%f%ﬁ = Rl i i [ TR P%}fﬁ,ﬁh ¥ e SRR
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=

33 Hopwood v. Texas, 78 F.3d 932 (5th Cir. 1996).

34 Hopwood, 78 F.3d at 962-63 (Wiener, J., concurring).

33 Hopwood v. Texas, 84 F.3d 720, 724 n.11 (5th Cir. 1996) (Politz, King, Wiener,
Benavides, Stewart, Parker, Dennis, JJ., dissenting from denial of en banc rehearing)
(Lest there be any doubt, we are firmly convinced that, until the Supreme Court ex-
pressly overrules Bakke, student body diversity is a compelling governmental interest
for the purpose of strict scrutiny.)

jj Texas v. Hopwood, cert. denied, 518 U.S. 1033; 116 S. Ct. 2580 (1996).

F1E A 5 BIRF O FUE B LR o “Hopwood 1”: 21 F.3d 603 (5th Cir.
1994), ipt iz F’Li-}t-j\ FATIE R - I HA A S Z RIS R AEREMT R
Sheirmarivz @ B2 (WL D. Tex. Jan. 20, 1994) - Hopwood A”: 861 F. Supp.
551 (W. D. Tex. Aug. 19, 1994) » J B 203 2 2 faff, V'8 % A e d - < F 2%

“Hopwood I1”: 78 F.3d 932 (5th Cir. May 17, 1996); cert. denied, 518 U.S. 1033,
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116 S. Ct. 2580 (July 1, 1996) 4y * %% ke % = = #[;& ; “Hopwood B”: 999 F.
Supp. 872 (W. D. Tex. May. 20, 1998) » 45} 32 r?aimk« REEREN G NS gy
F 48 24 - “Hopwood I11”": 236 F.3d 256 (5th Cir. Dec. 21, 2000); cert. denied 121
S. Ct. 2550 (June 25, 2001) 4 F 37 Fe % = = 2| - 42 236 F.3d, at 261, 262.

F15 #FMCIRZ F3FpFim v H s 2fF € - 236 F.3d at 263. n. 16. d »* 7 L 1 K
“?; ECRsicall 3*"‘? LR o

? 42 U.S.C. 51988(b).

38



FRFEHTRLED R P AT

T SR R PR BRI P 2l g MR *Jﬁ
BT - Fgﬂi B P fori &) 38 S8y 7 R Bk i | 3 B
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= J=]u+ & Hopwood % % 5! R S T
wfﬁﬁ EEAFRGTR R % P?ﬁi F?‘E’H‘LHE“L"H**?* E*zﬁi‘i?ﬁi Y
BRI AR SAsE 2 o PRiil - o ria\[ES«'Ti%'Aleﬂtﬂ%@:L
B GUEE R RS 5 R E S SRR T
]l == £ HiMichael S. GreveRI I #(#H 2 = & i
(N2 ?‘ (R SR ﬁ.'J I ARE FiSHpY g (Greve,
1996) - &iﬁkéﬁfﬁ'r"“'gjl EhIF=c B L ”ﬁ’ﬁl’—_ﬁ?‘}ﬁ o FIETREY L =
I E %%ﬁﬁlrﬁag’vﬁjﬂjﬁw o T ?;%rﬁﬁ:ﬁﬁi (Bakst, 1998;
Hopwood, Percy, Liebert, & Wldener 2002) - i pLIF=g Aot
R g e W v o e e S SE RN
B4 ﬁ’lﬁﬁﬂflﬁ:ﬁhﬂ%*? ’ r?iﬁiif =R Ay pE S IR = A
' (Byrnes, 1999; Lauer, 1996) - = £l iy BE/[[#37 - 4 puE) o M ARy
R LR 1%@?U§J’$53%"*’E"U‘l??5“ YRS E R T A R R
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40236 F.3d 256 (5th Cir., 2000).

1 Cert. denied, 121 S. Ct. 2550 (2001).

42 F B 37 #3542 Ackerman (1996); A Stunning Blow (1996); Biskupic (1996); Mor-
ganthau & Carroll (1996) -
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3 % 5L Stutz (1995), quoting law school’s attorney Allan Van Fleet as saying that

Hopwood’s holding is “utterly unacceptable” in Texas where minorities soon out-
number whites; Aldave & Kauffman (1996), questioning how Texas could tolerate a
scenario where 40% of population is minority, yet only 1% of those minorities have
professional degrees.

4% A Tinsley (1996), citing Texas Att’'y General Dan Morales who stated that the
Hopwood ruling applied to private universities which accept federal funding.

% 2LSuhler (1997)c 4+ * B2 By @ FHfR > 2P RaFg > - &
fgr—44 - BERFFIHELI B AF2704 7 > N5 - 22 AF 42 18ixF 50T §
B4 o RS (FRBERFBEL > F 497) -
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AR [ AR PR T Je]es F FJ}j?ﬂH' TR YA
(top ten percent) =% » e FF 2 M= A TRt ﬂ,&%glgﬁﬁigg |
[ PTHES 2 RS = 2] 109% 5 (Orentllcher 1998)= [’ 7|
?ﬁﬁ??ﬂﬁ&*&j/?)web Bush= 51 ISR EE 8 [ LS > - Jufu]ulF
A - I T PRRENE - SRR (One Florida Inltlatlve) » ELf
El@ﬁ%"fﬁ =T (Equity in Education) Z*E’5%f#T (Equity in Con-
tracting) — Sﬁ[ﬁ;’? o ?i§“ﬂ’,1j\ﬁﬂj}?wﬁ]%§}j;§jﬂ%r§ iy r??]:[: 4
F# j(Talented 20 plan) - ¢ §r]’E"J"‘]\[ﬁ' Pl & sfy;"gﬁi = 73] 20%
'lgitﬂ TRV SRR > f{E T = WA AT - . %‘2
A [ \J[l—jk ij;jt‘rg Jp J,QWDHH = ;&'\kﬁ FL' 7 F=E i
WEETIMES fﬁaﬁ ° Z O00OF = F] i5E! $J‘I\I”‘I‘IL¥“}L—;“ R
iﬁajﬁﬂi‘ﬁ& A SRV RGUEE - Y ER ST (W grrﬁggg -
RURSRL A o BRI e S DR 338 ) Ry~ T 7
REEIHE %’ﬁﬁﬂfﬁﬂi?ﬁ == EJ%"“ (One Florida Accountability Com-
mission) » [~ (RS~ BRI g b TR
;—’%?}%ﬁjﬂi I3 o FliiE%  (Bragg, 2000) o gl s T E
B W R 2 P A% B ST R
/— (Traub, 1999: 44, 78; University of California, 2001) - ﬁfgfé
BRI O P RORL A SRS Jjgirr’ﬁﬁ;f FE G A
=N F%,T]“}H’]\E[ﬁa—ﬁjtl'ff‘ JEIEX,'}F;; R - 46
Hopwood %V 2 » kL~ SFEGEUE R %~ 4 EpLAVARN > R
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46 . N p , LAk o ”
FTHpAFRAP T AFET 2 R G BRI Lagg s
S

g AR edhiE i o 4R Wightman (1997) -



480 wEFE

Ll k@ﬂJH"“‘ﬂ*E@ﬁ I A Sa gy o S tnpEt o - Jues
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2, Y e YU (three-pronged attack) o Il ’:’l’fri%ujpfjr'%??%
FUSELBIPHERE o[RS AT R C SPOp s R
LRI o L ET R I RORORL I AR SRR R - BRI
BRSPS P SRR R 3 AR 2
4\?;'??‘}[ (University of Mlchlgan s College of Literature, Science, and
the Arts) Gratzi’i{[ﬁ“ﬁi‘%gf o *%ﬁﬂﬁ%ﬁ BV B & iﬂﬂj B hL R

APRR T LY DREERES (African-Americans, Hispanic, and Na-
tive American) FIf5[I57 (automatically awarded 20 points of the
100 needed to guarantee admission) o 297 1k [ 3k [y 7o FE0 A% B e
WR[N  RERELRE  4T [ E 49‘?‘%{1% ; ﬁi“ld‘%’?}éﬂﬁﬁﬁﬂj
k| ﬂ@%ﬁ‘ﬁ@* = Sl B E i I RER=als
(University of Michigan Law School) Grutterg' » 3 iy Bernard A.
FrledmanE'[PJt Fuﬁﬁﬁb:ﬁi PlRHRAE 5 > A4 ,S'}’
YRI5 e ﬁ‘ﬁ?{ﬁ "L PSR PSSR T DT PIBIR
é]‘ﬁff[@g * IR ESRIE T AR RIS AT - BESR
[ 0 3y L B GER ) E . fﬁlf‘i*&‘eﬂmLee Bolllnger?ﬁ
Dugganis iy 1 H{HRRL TS S AV > RURLE ﬂfﬁ\tﬁwg,ﬁﬁﬁ
ENX e | Jf*kffi[;,ﬂpﬁgiEI[JFth:r,Frledmani%ﬁ PRI S o
#H f (2 (a relic from the era of Jim Crow) - LHFH NEGUCRRE SE s

47 Johnson v. University of Georgia, 106 F. Supp. 2d 1362 (S.D. Ga. 2000).

48 Gratz v. Bollinger, 122 F. Supp. 2d 811 (E.D. Mich. 2000); Grutter v. Bollinger,
137 F. Supp. 2d 821 (E.D. Mich. 2001). ¢t = %5 {4355 E W F2MF b > ¥
OOz&#+1-L=prpz 22153279

49 Smith v. University of Washington, 233 F.3d 1188 (9th Cir. 2000); cert. denied, 121

S. Ct. 2192 (March 29, 2001).
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2 Rk kL 2y det &F’W‘i?@ﬁ” o Grutter®% ZFl =1 % ;f Tl F?&j;t 5
TR X H= Ak (en banc) FEE Fﬁ#’i‘ﬁd[“JMarks V. Unlted
States® > e bl £ Bakke g g By N Py VAR 2H0EL (plurality
opinion) {TyYRELE | ISPUEH ﬁl*lﬁﬁﬁ ?ﬂ?‘éﬂl‘%ﬂ Ehh e ¢RI
R R E»ﬁaﬁ:ﬁl ]—emfﬁﬁrsj xRS PR SR RS
7 [* (academic diversity) fYF[[zg="#]|{##||7x (remedial interest) T
[ﬁj > ﬁﬁs«LFE 13 o Ot EETYRED Py pros sk i F/“[f' Y
B Bakked 5 s | “’Elf%&'%l!ro TSy PR Wessman v.
Giltens® » > R BV uislE g= U Smith v. University of Washington
F0 7 i Bakke . R -

fled ~ AEFJFo B%’J',“J?E@???ifﬁfﬁgfﬁ s Y R S
A g RN 0 TR R rﬁﬂﬁf”] o TR NI REQE (ST
SO T ow%ﬁjﬁfﬂi (Proposition 209) » 2 (- J7E5 ~ £ }[[A5 L
BRI IR SO S R 5 -
Jurh F A - P2 NAERGRE ’?W" YPPNREGE By €Y= A — A e >
I’—iiiifj‘fi‘ﬁﬁ SRR [ R [ PR E F",;ulfﬁ »— B Fg%* fﬂ@ 1
B AE A2 E Y Wy H RO RS TR~ e ﬁ“‘{ T ORRRY
LU OF<BEAIHIN A B9 S0 = o oBRAII% (nitiative

30 430 U.s. 188, at 193 (1977).
3 2002 Fed. App. 0170P (6th Cir. May 14, 2002).
52 996 F. Supp. 120 (D. Mass. 1998) ; 160 F.3d 790 (1st Cir. 1998).

B rmp EEEA RS L P40 LAY i 45 1t Hopwood % 2 & 7%

>4 % % Cal. Const. art. I, 31 (a) (1998) - F B 4 V4 = O4 FLplF] & arLs mﬁ@ﬂ ’
¥ % % Chavez (1998) -

>3 % 8 Coalition for Economic Equity v. Wilson, 946 F. Supp. 1480 (N.D. Cal. 1996);

110 F.3d 1431, (9th Cir. 1997); cert. denied, 118 S. Ct. 397 (1997) -




482 wmEFF

mm’“ﬂﬁW$"%W~%%ﬂ° IR IR
LR AN RIRESY S AR R SRR ALP L
ﬂugl Jij £ 15 o FIENLE 55 o (Schmidt, 1998) i % i FE - U
ES Rl @ﬂjf[m%ﬁgﬁﬁ ﬁ*}t‘;?fﬁﬁi}ﬁkf%ﬁiﬂ*ﬁi’ﬁ'@"‘lﬁ * &l
‘JD’H 2O PIREEE S N (INERIER - o ) T R
M B AT S O (RS AR IR A e 5T
TR R ) o Hopwood 3 AL Sl -

h-EXBRSERERFEEESTEEHZER

ﬂ\[ﬁﬁ«'ﬁﬁ T [ o 2T HCAF S B o i ol P T*fﬂwﬁ“ il
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QIR 8L REPERET 3 (| 2 U SBE BL
‘?*EEJ@H (civil rights Iegislation) s B [ rﬁfﬂ £ ‘J s E]
FE AT 5 9*»':;[ P'frﬁ‘ﬁ“[]‘é_ﬁ?‘E‘r“ijii'giﬁiﬁgﬂiﬁﬁﬁﬁﬁﬁgﬁgiﬁ
ﬁ@%%[ﬁﬁﬁ.@ St G IR il o S
St RN s I S CE [[1J}1,}~*Uf;k[§;k YR [ R o (R
s E“ﬂ\[@”’”ﬂﬁrﬁ‘ﬁéﬁ ’ [ES«'%'H R R ) OU e s R
TR BeRs A F”ﬁ“ 3 e

B St DRSS DR PPt 4 5 7 e i

36 WA State Civil Rights Initiative 200, codified at Chapter 49.60 of the WA Revised
Code.
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(RIS >~ 7 = VSR (Clvil Rights Cases)
Fll— 7" Jut T Plessy v. Ferguson® ™ i R IR T S, R
Ml e g R TR R TR 2Rl 7 e o I LR R
Hy PF,EJ (Justice John Marshall Harlan) pféé fY [ﬂ _l:F’e (dis-
senting opinion) }‘ﬁ JRCEHPUE TG, - - A e P4
Brown v. Board of Education®%’ > 60 ﬁﬁgjiiﬁ BET: FIETE ; 'FﬁrJ{ﬁ Hr
]'ﬁ (Chief Justice Earl Warren) *' = }f:j“\ ’?;ngﬁgz%ﬂr]iﬁﬁgfgﬂ‘ e
RURIT = STy Tk i = o 52 Bn [ B o o SRt %’7 R R E 4R
fill > RS A AR o [ e o SR N
BB £ BRI R Y PR el I SR LI
A ey e ? rOF P ST ik I B TRER] SR R R )
ﬂf}%@{mﬁﬂ/ A o 63 ElCroson‘;'?Adarandi’ﬁ'ﬁ%ﬁji&rJ@%ﬁ‘,éﬁ’
E"Fﬁf’%ﬁﬁ & ”‘[\l&??"’éﬂfﬂEL ?ﬁ iﬁij % éé“*f[‘é,f,k%%“ﬁ‘iﬂﬁt ?ﬁﬁéﬁfﬁiﬂ
o o I*M%Mﬁ;w«* R R 2 | B Sy 2
F o R USRS S92 S IR U R B3 - Thiiol F GEENETE]
o F‘,[Jﬁ:ii;??élf,%%%gq;;yg/ﬁ@.wm » k- ﬂ&wﬁfqu@@i =

109 U.S. 3 (1883).

¥ 163 U.s. 537 (1896)
59 A2 FREEKT ¥ &1 (reasonable) iZd FURFR A e -4 % ek
FAME R RAREL > FIAERERES A v FARFLE
f&4 % (Our constitution is color-blind, and neither knows nor tolerates classes
among citizens) FADE A FAEFEMEDERS PREAT AN FAEE
Sk X B ELIR ZARESFAIY > B AL RFERL LA A

FAEL Bk F HEAFE R IR AL % LKull (1992) -
60 347 U.s. 483 (1954).

ol ¥ 6% 5= (Warren Court: 1953-1969) & % R &2 ¢ * 22 5 ¥ f % i= (Marshall

Court: 1801-1835) & ¢ » M f&E £l p d B £ - % 2L Macmillan Reference USA

(2001: 335) -
2 gz § 248
83 % 5 City of Richmond v. J.A. Croson Co., 448 U.S. 469 (1989) -
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5 PTPELdRE y  BeFLRet o E RTF FF'[ R lz"ﬁ'J 7] 7 3 AR
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EHF L - % 8 Lbaug j:zj(fi@jff R © ot J\Eiﬂg[fﬁiﬁﬂjtﬂﬁl e TR S L
F f & EFHJJE‘ =BERITE - IR F% RN SR AR B 2R
o 5’7 Ty el e Joge E‘?ﬁé%ﬂ* MR f FITRER
T EJF’/EI%%E]???% FEASZRI - il%ﬁi% AR UR g 2
M’Tﬁﬁﬂwﬂwj’“W%*%ﬁ*?%%f@m@ﬁﬁﬁi
(FETEL o Pyl d8 iy ik B e R — [ 2 T PO AU LR R
AU FIEE=SE 2 B PVE R P S -

= e R SRR IR BGIRE  F IRAUR R R T

S - ERH- T (ER ) HEARAHL P ABC) MR ANE G 2
A2 ZEERARFBAFI: AP FLMERE S SR ERIREFTE LS
PR T RBAE - ¥ 43 2 F (1998: 177, 3£.23) -

g4 fiz i TE P g & (gallant foot soldlers) R EHALREFFICK -

% £ Eastland (1996) -

Texas v. Hopwood; cert. denied, 518 U.S. 1033; 116 S. Ct. 2581 (1996).

“This Court reviews judgments, not opinions.” Chevron U.S.A. Inc. v. Natural De-
fense Council, Inc. 467 U.S. 837 (1984). “Opinion” & |- &% 3% » 3p e
A-ILd o pst “decision” o dp 97 )4 (judgment) -

65

66
67
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Board of Education of the Township of Piscataway v. Taxman - 8k
{11 TSR DS o e S
ﬁwm JFIEIIRE o PR e B R O SR A
(Piscataway High School) F»%&}ﬁr FFE o BENRAYRY A 5 i Sharon
Taxman (F! *) Z#Debra Williams (& ») = * [fil— W= ?‘fﬁ?‘;ﬁ?
B 2 AR o = 5 o BT S O R
i’JJAP0ﬁfﬂﬁ%$ﬁ$W’ﬁFﬁHWW%$$W@*
B k%fEEWiIIiams CTE S %”SFE TaxmanzXpL s #r o H%i’plf“?ﬂflrﬁ
SRR e P SR Y Rty W*J qif PRES = A
P/FI[ Fuﬁﬁﬁbiiﬁ N4 Iii 4 o ’5 Ey o~ Taxmanx J[I[?%F??’j J=4
Jif ABL R SRR AL ?ff'ﬁﬁ[ﬁ*ﬂﬂﬂﬁ'EﬂJﬂPﬁ%&E B
Fi[qi }FJ E?*[“él » TS Fgﬁiﬁs‘éaf KOk g o AR I 4 R B
] ﬁonhnson V. Transportatlon Agency, Santa Clara County69 E=
United Steelworkers v. Weber » ]?i{u_ BRI R S Ak
YR EUR > T S TR S T oA *Jt Ej}ky“’ +
AT S R Y TR [y 2T IR G i??E??
ﬁﬁwm%’ﬁﬂﬁwfﬁﬁ%%ﬁﬁﬁﬁﬁﬂﬁoﬂ
i e A FE S B | o — Jout E‘I—I'Z!ﬁ%‘\@?ﬂ‘?\?"&‘ RRE T HAN
HGR o » xegg 8 (Robert J. Dole) I'] Taxman % &% {755
|§%Fuﬁﬁﬁ I A P g e AR AR (William J. Cllnton) a
R i 3] j%’(ﬁ’—’rhﬂ\ﬁa&lp‘rrﬁt»%ﬁﬁ Hy M ST o e H R %;%ﬁl’rﬁ
aﬁw‘ﬁ PV T (REAT 2 (T VPR - R Taxman T RS
RLIFIRE > PERTE — o= A PIE) SR Taxman Foi [l

68 .
SR 12 -

%9 480 U.S. 616 (1987).
0 443 U.s. 193 (1979).
! 91 F.3d 1547 (3d. Cir. 1996).
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EEL o FRTTET TR > s ik ﬁs‘n‘ﬂlﬁﬁ%ﬂ['%ﬁ? ’
U1 Hopwood » S RMEIPH F R % Hiff ~ 72 BN b E (ST
01~ SR MR R L & TR U RS LS
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A %[ﬁl‘?ﬁiﬂ%ﬁ’%é%ﬁfdﬂ;‘éﬁ%% ST e P PR SE S I
SRR SR ) S R O R s s ™ 1 4
R U 2B SRR R S SR S T )
VAN B ESHERT AR N@@'ﬁ%?ﬁﬁl?ﬂ[ﬁjﬁﬂﬁgi ﬁ@%
B T A Ty R R R
F?;? » fHE *ﬂﬁ?ﬁlﬁ%i@ (Black Leadership Forum)—— — f{ffli- = {f
?J@[E‘?E}%E’?}Efﬁfﬁﬁﬂ » I T AR VR S £ 433,500 7V 75% -
“’gh}i]i * Taxman[ﬁjﬁ'd%’“y"“%;f, 188,000 7+ » [N E MO EL
HERM ,%’kﬁiﬂ FEEEH -

ik i A FITRACRTELY PO AR R Taxman i i i K

72 Motion of Petitioners in No. 95-1845 to have this petition considered with Thur-
good Marshall Legal Society v. Hopwood, No. 95-1845, granted, 116 S. Ct. 2545
(June 24, 1996). Cert. denied, 116 S. Ct. 2580 (July 1, 1996).

3 4 A Firefighters, Local Union No. 1784 v. Stotts, 467 U.S. 561 (1984); Wygant v.
Jackson Board of Education, 476 U.S. 267 (1986) - p* = %355 # f % - ip & ¥:g
AR RERY ERAR o Wik - fé“iff?ffﬁ%%% FE> k2 AFF 2 AR
EEed A R4 EE SRR e S0 2 BRFG S RIOURE Heh?
WE (R 2) Adage e
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AR PO " L R L B R R TR - M)
e Vi R M > s Yiﬁﬁ‘au'ﬁﬁy%“[“lm@[a‘“ﬁ%ﬂ TS ER
(California’s Proposition 209) &~ 3 BI&E 1+ % - Jufuuir E‘zﬁ
VR~ TR~ (S S b F{rﬂﬂg;i (4 City of Dallas v. Dallas
Fire Fighters Association « ™ [ A S I RS- e R
|~ BRI bﬁigf W& IEE DREIREG A 27 - Juel
ﬁ‘ﬁxJLFJ?JE“E*vEF ’ IH&#*J#”W’L L SR 2
ﬁ}i{ﬁiﬂﬁ'ﬁ A F%ﬁf‘?‘aafw‘ SEbE) JF/ﬂJﬁ“ o LSRG T
VI3 Eﬁf}ﬁiﬁﬁj RIS e F 45 ﬁ‘gfﬁli? [j AN
IV PR AR 2RI o BES F%ﬂ Ry L ﬁ“[*‘I’%“Jfr' hEEd
ﬁ?@TWVW%%&?’@ﬂﬁﬁgwﬁﬁ%*ﬁ*‘éﬁﬁﬁ
F/m NAhES E[[F%F:"é"éﬂj [ #iV #H (consent decree) > [El 5T
3 lli_i;t@t*—Flfﬁ'ﬂi gﬁPolltzf’Jﬁ’ﬁﬂB P R RSV IR TS T kL
ﬁﬁiyf“ @F{ﬁh{ggu F( R
[#;iﬁiu,{ F—giﬁ ﬁﬁﬁ Bk L EJJ\?;E EII “ﬁjﬁ‘tﬁiﬁﬁgﬁx EIJQ'
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MI%%%%« SR S S R
ISl G o R FE | 1-3@@@ FFRPRARE Y R - Py Ry 5
Ty B PRy e E B [V D] PR P D R S 8 Ay T A
[R5 R ] RLUR B 4 UTMcNamara v, Chicago™® =
Stuart v. Rocke » 7/’ |E£ﬁﬁ HE RS RI=T %(f o T coo— F
EECTIREN L HEUEE LV Ee SEILRES ’i‘EJ/F,?i fi# an*ﬁﬁi“if%i

I Caoalition for Economic Equity v. Wilson, cert. denied, 118 S. Ct. 397 (1997). % &
F3L54 0.

7> 150 F.3d 438 (1998): cert. denied, 119 S. Ct. 1333 (1999): Dallas Fire Fighters As-
sociation v. Dallas, cert. denied, 119 S. Ct. 1349 (1999).

76 138 F.3d 1219 (7th Cir. 1998).

" 951 F.2d (Lst Cir. 1991).
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Smith v. University of Washington -
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78 Cert. denied, 121 S. Ct. 2192 (2001). % 2 # 3£ 49 -
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gk — EXBIEBEFBEBRER (Timeline of

1961

1964

1965

1967

Affirmative Action Policies)

President John F. Kennedy’s Executive Order (E.O.) 10925
used affirmative action for the first time by instructing federal
contractors to take “affirmative action to ensure that applicants
are treated equally without regard to race, color, religion, sex,
or national origin.” Created the Committee on Equal Employ-
ment Opportunity.

Civil Rights Act of 1964 was signed into law. This was land-
mark legislation prohibiting employment discrimination by
large employers (over 15 employees), whether or not they have
government contracts. Established the Equal Employment Op-
portunity Commission (EEOC).

President Lyndon B. Johnson issued E.O. 11246, requiring all
government contractors and subcontractors to take affirmative
action to expand job opportunities for minorities. Established
Office of Federal Contract Compliance (OFCC) in the Depart-
ment of Labor to administer the order.

President Johnson amended E.O. 11246 to include affirmative
action for women. Federal contractors now required to make
good-faith efforts to expand employment opportunities for
women and minorities.

1970 The Labor Department, under President Richard M. Nixon, is-

1971

sued Order No. 4, authorizing flexible goals and timetables to
correct “underutilization” of minorities by federal contractors.
Order No. 4 was revised to include women.

President Nixon issued E.O. 11625, directing federal agencies
to develop comprehensive plans and specific program goals for
a national Minority Business Enterprise (MBE) contracting
program.

1973 The Nixon administration issued “Memorandum-Permissible

Goals and Timetables in State and Local Government Employ-
ment Practices,” distinguishing between proper goals and time-
tables and impermissible quotas.
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1978

1979

1983

1985

1986

1987

The U.S. Supreme Court in Regents of the University of Cali-
fornia v. Bakke, 438 U.S. 912 (1978) upheld the use of race as
one factor in choosing among qualified applicants for admission.
At the same time, it also ruled unlawful the University Medical
School’s practice of reserving 16 seats in each entering class of
100 for disadvantaged minority students.

President Jimmy Carter issued E.O. 12138, creating a National
Women’s Business Enterprise Policy and requiring each agency
to take affirmative action to support women’s business enter-
prises.

The Supreme Court ruled in United Steel Workers of America,
AFL-CIO v. Weber, 444 U.S. 889 (1979) that race-conscious
affirmative action efforts designed to eliminate a conspicuous
racial imbalance in an employer’s workforce resulting from past
discrimination are permissible if they are temporary and do not
violate the rights of white employees.

President Ronald Reagan issued E.O. 12432, which directed
each federal agency with substantial procurement or grant
making authority to develop a Minority Business Enterprise
(MBE) development plan.

Efforts by some in the Reagan administration to repeal Execu-
tive Order 11246 were thwarted by defenders of affirmative ac-
tion, including other Reagan administration officials, members
of Congress from both parties, civil rights organizations and
corporate leaders.

The Supreme Court in Local 128 of the Sheet Metal Workers’
International Association v. EEOC, 478 U.S. 421 (1986) up-
held a judicially-ordered 29% minority “membership admission
goal” for a union that had intentionally discriminated against
minorities, confirming that courts may order race-conscious re-
lief to correct and prevent future discrimination.

The Supreme Court ruled in Johnson v. Transportation Agency,
Santa Clara County, California, 480 U.S. 616 (1987) that a se-
vere under-representation of women and minorities justified the
use of race or sex as “one factor” in choosing among qualified
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candidates.

The Supreme Court in City of Richmond v. J. A. Croson Co.,
488 U.S. 469 (1989) struck down Richmond’s minority con-
tracting program as unconstitutional, requiring that a state or
local affirmative action program be supported by a “compelling
interest” and be narrowly tailored to ensure that the program
furthers that interest.

In Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995),
the Supreme Court held that a federal affirmative action pro-
gram remains constitutional when narrowly tailored to accom-
plish a compelling government interest such as remedying dis-
crimination.

President Bill Clinton reviewed all affirmative action guidelines
by federal agencies and declared his support for affirmative ac-
tion programs by announcing the Administration’s policy of
“Mend it, don’t end it.”

Senator Robert Dole and Representative Charles Canady intro-
duced the so-called Equal Opportunity Act in Congress. The act
would prohibit race- or gender-based affirmative action in all
federal programs.

The Regents of the University of California voted to end af-
firmative action programs at all University of California cam-
puses. Beginning in 1997 for graduate schools and 1998 for
undergraduate admissions, officials at the University were no
longer allowed to use race, gender, ethnicity or national origin
as a factor in admissions decisions.

The bipartisan Glass Ceiling Commission released a report on
the endurance of barriers that deny women and minorities ac-
cess to decision-making positions and issued a recommendation
“that corporate America use affirmative action as a tool ensur-
ing that all qualified individuals have equal access and opportu-
nity to compete based on ability and merit.”

California’s Proposition 209 passed by a narrow margin in the
November election. Prop. 209 abolished all public-sector af-
firmative action programs in the state in employment, educa-
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1997

tion and contracting. Clause (C) of Prop. 209 permits gender
discrimination that is “reasonably necessary” to the “normal
operation” of public education, employment and contracting.

In Texas v. Hopwood, 518 U.S. 1033 (1996) the U.S. Court of
Appeals for the Fifth Circuit ruled against the University of
Texas, deciding that its law school’s policy of considering race
in the admissions process was a violation of the Constitution’s
equal-protection guarantee. The U.S. Supreme Court declined
to hear an appeal of the ruling because the program at issue was
no longer in use.

Voters in Houston supported affirmative action programs in
city contracting and hiring by rejecting an initiative that would
banish such efforts. Houston proved that the wording on an
initiative is a critical factor in influencing the voters’ response.
Instead of deceptively focusing attention on “preferential
treatment,” voters were asked directly if they wanted to “end
affirmative action programs.” They said no.

The U.S. Supreme Court refused to hear a challenge to Califor-
nia’s Prop. 209. By declining to review the case, the court did
not decide the case on its merits but allowed Prop. 209 to go
into effect.

The U.S. House Judiciary Committee voted 17-9, on a biparti-
san basis, to defeat legislation aimed at dismantling federal af-
firmative action programs for women and minorities. Repre-
sentative George Gekas (R-Pa.), who moved to table the bill,
said that the bill was “useless and counterproductive. | fear that
forcing the issue at this time could jeopardize the daily progress
being made in ensuring equality.”

Bill Lann Lee was appointed Acting Assistant Attorney General
for Civil Rights after facing opposition to his confirmation be-
cause of his support for affirmative action when he worked for
the NAACP Legal Defense and Educational Fund.

Lawsuits were filed against the University of Michigan and the
University of Washington School of Law regarding their use of
affirmative action policies in admissions standards.
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In response to Hopwood, the Texas legislature passed the
Texas Ten Percent Plan, which ensures that the top ten percent
of students at all high schools in Texas have guaranteed admis-
sion to the University of Texas and Texas A&M system, in-
cluding the two flagship schools, UT—Austin and A&M Col-
lege Station.

Both the United States House of Representatives and the United
States Senate thwarted attempts to eliminate specific affirmative
action programs. Both houses rejected amendments to abolish
the Disadvantaged Business Enterprise program funded through
the Transportation Bill, and the House rejected an attempt to
eliminate use of affirmative action in admissions in higher edu-
cation programs funded through the Higher Education Act.

Ban on the use of affirmative action in admissions at the Uni-
versity of California went into effect. UC Berkeley had a 61%
drop in admissions of African American, Latino/a and Native
American students, and UCLA had a 36% decline.

Voters in Washington passed Initiative 200 banning affirmative
action in higher education, public contracting, and hiring.
Many Circuit Courts throughout the country heard cases re-
garding affirmative action in higher education, including the
5th Circuit in Texas (Hopwood), the 6th Circuit in Michigan
(Grutter and Gratz), the 9th Circuit in Washington (Smith),
and the 11th Circuit in Georgia (Johnson). The same District
Court in Michigan made two different rulings regarding af-
firmative action in Michigan, with one judge deciding that the
undergraduate program was constitutional while another judge
found the law school program unconstitutional.

The Florida legislature passed “One Florida” Plan, banning af-
firmative action. The program also included the Talented 20%
Plan that guarantees the top 20% admission to the University of
Florida system.

In an effort to promote equal pay, the US Department of Labor
promulgated new affirmative action regulations including an
Equal Opportunity Survey, which requires federal contractors
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2002

2003

to report hiring, termination, promotions and compensation
data by minority status and gender. This is the first time in his-
tory that employers have been required to report information
regarding compensation by gender and minority status to the
federal equal employment agencies.

The 10th Circuit issued an opinion in Adarand Constructors v.
Mineta, 228 F.3d 1147 (10th Cir. 2000) and ruled that the
Disadvantaged Business Enterprise as administered by the De-
partment of Transportation was constitutional because it served
a compelling government interest and was narrowly tailored to
achieve that interest. The court also analyzed the constitution-
ality of the program in use when Adarand first filed suit in
1989 and determined that the previous program was unconsti-
tutional. Adarand then petitioned the Supreme Court for a writ
of certiorari.

In Adarand Constructors, Inc. v. Mineta, 534 U.S. 103 (2001)
the Supreme Court dismissed the case as “improvidently
granted,” thereby leaving undisturbed the 10th Circuit’s deci-
sion, which upheld the government’s revised federal contracting
program.

California enacted a new plan allowing the top 12.5% of high
school student’s admission to the UC system, either for all four
years or after two years outside the system, and guaranteeing
the top 4% of all high school seniors’ admission into the UC
system.

The Sixth Circuit handed down its decision in Grutter v.
Bollinger, 288 F.3d 732 (6th Cir. 2002) on May 14, 2002, and
upheld as constitutional the use of race as one of many factors
in making admissions decisions at the University of Michigan’s
Law School. A decision in the companion case involving the
undergraduate school at the University of Michigan, Gratz v.
Bollinger, is imminent.

The U.S. Supreme Court handed down two separate rulings
involving the University of Michigan’s admissions policies on
June 23, 2003. In Grutter v. Bollinger, No. 02-241, 535 U.S.,
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the court upheld the affirmative action program at the law
school, which gave minority applicants an edge wasn’t an illegal
quota. In Gratz v. Bollinger, No. 02-516, 535 U.S., it struck
down an undergraduate admissions policy that automatically
gave a 20-point boost to minority applicants. Both cases said
together what one justice said 25 years ago in Bakke: A diverse
college campus population benefits all students and society at
large, and college may pick students based in part on race, but
should be limited in scope.
Source: Americans for a Fair Chance (2003).
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What is the Future of the Affirmative Action
Programs in U.S. Higher Education?
—The Impact of the U.S. Supreme Court’s
Certiorari Denial of Hopwood v. Texas

Lydia Yu-yeh Wang

Abstract

This essay traces the follow-up of the affirmative action contro-
versy in America. It reviews the recent case of Hopwood v. Texas
(1996), exploring the reason why the United States Supreme Court
denied certiorari and the impact of this judgment on American society.
The paper first introduces the holding of the first affirmative case re-
viewed by the Supreme Court, University of California v. Bakke
(1978), also the first affirmative action case in the field of higher edu-
cation, whose holding has not been yet overruled by later cases even
after 25 years. The Hopwood case, its background, facts, lower courts’
holdings, and appeals process are presented and compared to the
holdings of Bakke, and the legal inconsistency and resulting contradic-
tions between the two court levels are discussed. The denial of the U.S.
Supreme Court to review Hopwood is significantly disadvantageous to
the existence and growth of affirmative action programs in American
universities nationwide. Lastly this paper assesses the value of affirma-
tive action in the field of higher education. Should it be ended or
amended, or substituted with some other race-neutral alternative pro-
grams? This is worthy of future consideration.

Key Words: affirmative action, reverse discrimination, diversity ra-
tionale, remedial rationale, percentage plans



	壹、前言
	貳、 美國高等教育之優惠待遇政策：University of California v. Bakke案之判決
	參、 Hopwood v. Texas案之背景與案情
	肆、Hopwood v. Texas判決之衝擊
	伍、美國最高法院拒絕審理優惠待遇案件之省思
	陸、結論
	附錄一　美國最高法院拒絕審理之優惠待遇案件 (1996-2002)
	一、Hopwood v. State of Texas
	二、Coalition for Economic Equity v. Wilson
	三、Board of Education of the Township of
	Piscataway v. Taxman
	四、Dallas Fire Fighters Ass’n v. City of Dallas
	五、City of Dallas v. Dallas Fire Fighters Ass’n
	六、Smith v. University of Washington Law School
	七、Adarand Constructors, Inc. v. Mineta

	附錄二　美國優惠待遇政策年表 \(Timeline of
	Affirmative Action Policies)
	參考文獻

