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(banking supervision)
) 2) (
3

(bank)

1 Council Directive on the supervision of credit institutions on a consolidated basis,
OJ 1992, L110/52. “Whereas supervision of credit institutions on a
consolidated basis must be aimed at, in particular, protecting the interests of the
depositors of the said institutions and at ensuring the stability of the financial sys-
tem.”

2 The First Council Directive of 12 December 1977 on the coordination of laws,

regulations and administrative provisions relating to the taking up and pursuit of the
business of credit institutions(77/780/EEC), OJ 1977, L322/30, Art. 1.
The Second Council Directive of 15 December 1989 on the coordination of laws,
regulations and administrative provisions relating to the taking up and pursuit of the
business of credit institutions and amending Directive 77/780/EEC (89/646/EEC),
0J 1989, L386/1, Art. 1 and Annex.
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(Bank of England)

29 3
88 9 78-81
3 Xavier Freixas and Jean-Charles Rochet, Microeconomics of Banking (The MIT
Press, 1998), pp. 258, 259.
4 9 2000
42-44
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(nods and wink) (moral suasion)

(external effects) (in-

formation inadequacy)
7

5 René Smits, The European Central Bank: Institutional Aspects (The Hague: Kluwer
Law International, 1997), pp. 319-321 Joseph J. Norton (ed.), Bank Regula-
tion and Supervision in the 1990s (London: Lloyd’s London Press, 1991), p. 9.

6 Sam Peltzman, “The Growth of Government,” in George J. Stigler (ed.), Chicago
Studies in Political Economy (The University of Chicago, 1988), pp. 11, 13, 15

7 Charles Goodhart, The Evolution of Central Bankers: A Natural Development?(Lon-
don: London School of Economics and Political Science, 1985), pp. 23-35.
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(economic needs)

(the system risk)

(the domino effect)

O

10

8 Doris Hildebrand, The Role of Economic Analysis in the EC Competition Rules (The
Hague: Kluwer Law International, 1998), pp. 12-15.

9 Paolo Cecchini, The European Challenge 1992: The Benefits of a Single Market
(Hants: Wildwood House, 1988), pp. 104, 105; The Economist, “European
Banking Mergers,” Vol. 350, No. 8110 (March 13th, 1999), pp. 89, 90, 93.

10 George J. Benston and George G. Kaufman, “Risks and Failure in Banking: Over-
view, History, and Evaluation,” in George G. Kaufman and Roger C. Kormendi

(eds.), Deregulating Financial Services: Public Policy in Flux (Cambridge, Massa-
chusetts: Ballinger Pub. Co., 1986), pp. 64-73; The Economist, “A Survey of In-
ternational Banking: The Domino Effect,” Vol. 339, No. 7963, April 27, 1996, pp.
3-13.
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11

(information disclosure)

(social efficiency)
(public good) (social responsibility)

(moral responsibility)
12

(stakeholder)

13

1 Bruce Greenwald, Joseph E. Stiglitz and Andrew Weiss, “Information Imperfection
in the Capital Market and Macroeconomic Fluctuation,” in American Economic
Review, Vol. 74, No. 5, 1984, pp. 194-200.

12 Gary A. Dymski, The Bank Merger Wave: The Economic Causes and Social Conse-
quences of Financial Consolidation (New York: M. E. Sharp, 1999), pp. 278, 285;

Charles Wyplose, “International Financial Instability,” in Inge Kaul and Marc
A. Stern (eds.), Global Public Goods: International Cooperation in the 21st Cen-
tury(Oxford University Press, 1999), pp. 152-189.
3 Leo Schuster (ed.), Shareholder Value Management in Banks (London: Macmillan,
2000), pp. 5, 10, 11.
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14

15

(Directive)

14

15

2000 1

I
1999 1 25 26

Mathias Dewatripont and Jean Tirole, The Prudential Regulation of

Banks(The MIT Press, 1994).
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(Official Journal of the
European Commnities)

16

17

73/183/EEC: Council Directive of 28 June 1973 abolishing re-
striction on the freedom of establishment and freedom to provide
services in respect of self-employed activities of banks and other fi-
nancial institutions; OJ 1973, L194/1.

2.

77/780/EEC: First Council Directive of 12 December 1977 co-
ordinating the laws, regulations and administrative provisions relat-
ing to the taking up and pursuit of the business of credit institutions;
0J 1977, L322/30.

3.

16 European Union, Consolidated Versions of the Treaty

Establishing the European Community (Luxembourg: Office for official Publica-
tions of the European Communities, 1997).

Official Journal of the European Com-
munities, Directory of Community Legislation in Force and other Acts of the
Community Institutions, Vol. 1: Analytical register (As at 1 June 2000), 35th ed.
(Brussels: European Communities, 2000), pp. 553-555; Philp Raworth (ed.),
European Union Law Guide (New York: Ocean, 1997), Vol.2,  : Banking Law.
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86/635/EEC: Council Directive of 8 December 1986 on the
annual accounts and consolidated accounts of banks and other fi-
nancial institutions; OJ 1986, L372/1.

4.

89/117/EEC: Council Directive of 13 February 1989 on the ob-
ligations of branches established in a Member State of credit institu-
tions and financial institutions having their head offices outside that
Member State regarding the publication of annual accounting docu-
ments; OJ 1989, L44/40.

5.

89/299/EEC: Council Directive of 17 April 1989 on the own
funds of credit institutions; OJ 1989, L124/16.

6.

89/646/EEC: Second Council Directive of 15 December 1989
on the coordination of laws, regulations and administrative provi-
sions relating to the taking up and pursuit of the business of credit
institutions and amending Directive 77/780/EEC; OJ 1989, L386/1.

7.
89/647/EEC: Council Directive of 18 December 1989 on a sol-
vency ratio for credit institutions; OJ 1989, L386/14.

8.

92/30/EEC: Council Directive of 6 April 1992 on the supervi-
sion of credit institutions on a consolidated basis; OJ 1992,
L110/52.
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92/121/EEC: Council Directive of 21 December 1992 on the
monitoring and control of large exposures of credit institutions; OJ
1993, L29/1; amended by Decision 95/1(0OJ L1/95).

10.
94/19/EC: Directive of the European Parliament and of the

Council of 30 May 1994 on deposit-guarantee schemes; OJ 1994,
L135/5.

11.

97/5/EC: Directive of the European Parliament and of the
Council of 27 January 1997 on cross-border credit transfer, OJ
1997, L43/25.

12.

2000/12/EC: Directive of the European Parliament and of the
Council of 20 March 2000 relating to the taking up and pursuit of
the business of credit institutes, OJ 2000, L126/1.

87/598/EEC: Commission Recommendation of 8 December
1987 on a European Code of Conduct relating to electronic pay-
ment (Relations between financial institutions, traders and service
establishments, and consumers) QJ 1987, L365/72.

2.
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88/590/EEC: Commission Recommendation of 17 November
1988 concerning payment systems, and in particular the relationship
between cardholder and card issuer; OJ 1988, L317/55.

3.
90/109/EEC: Commission Recommendation of 14 February

1990 on the transparency of banking conditions relating to cross-
border financial transactions; OJ 1990, L67/39.

63/474/EEC: Council Directive of 30 July 1963 liberalizing
transfers in respect of invisible transactions not connected with the
movement of goods, services, capital or persons; OJ 1963,
L125/2240.

2.

88/361/EEC: Council Directive of 24 June 1988 for the imple-
mentation of Article 67 of the Treaty; OJ 1988, L178/5.

3.

91/308/EEC: Council Directive of 10 June 1991 on prevention
of the use of the financial system for the purpose of money launder-
ing; OJ 1991, L166/77.
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1. ( )

83/349/EEC: Seventh Council Directive of 13 June 1983 based
on the Article 54(3) ¢ of the Treaty on consolidated accounts; OJ
1983, L193/1.

2.

Commission Notice on the application of the EC competition
rules to crossborder credit transfers; OJ 1995, C251/3.

3.

96/412/EC: Council Decision of 25 June 1996 concerning the
conclusion on behalf of the European Community, as regards mat-
ters within its competence, of the results of the World Trade Or-
ganization negotiations on financial services and on the movement

of natural persons.

(authorization)

(minimum initial capital) (own funds) (a
solvency ratio) (large exposure) (consolidated
supervision) (consolidated account)

(deposit-guarantee schemes)

18

18 Martjn Van Empel and René Smits (eds.), Banking and EC Law Com-

mentary (Deventer: Kluwer, 1992) Manus Egan, Justin Rushbrooke, and
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()
(Banking Act 1979)
19
Q) (separate own funds)
(2) (adequate minimum
own funds)

3)

4)
()

Nicholas Lockett, EC Financial Services Regulation (London: Chancery Law Pub.,

1994).
19

()
77 4 132
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(89/299/EEC)
89/299

Euro)
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60%

77/780/EEC
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(5) (value adjustments) 86/635/EEC
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@) (commitments)

(8)
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89/647

86/635/EEC

10%
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10%

(holdings)
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(The Basel
Committee on Banking Supervision)
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20

()
92/30

(83/350/EEC, OJ 1983, L193/18)
(all banking groups)
(Arts. 3, 4)

(Art. 8)
(Art. 3)
(Arts. 3, 5)
1)
20%

0 Basel Committee on Banking Supervision, International Convergence of Capital
Measurement and Capital Standards(July 1998); A New Capital Adequacy Frame-
work (June 1999), http://www.bis.org Hal S. Scott , and Philip A. Wel-
lons, International Finance: Transactions, Policy, and Regulation, 6th ed. (New
York: Foundation Press, 1999), pp. 216-286.
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21

(exercise significant in-

(single management)

(auxiliary banking services)

b) (
© d) (

(a) b) (

d) ( e) ( (market position
9) ( h) (

21

30

153-185

3

90 5 49-184
64 89 12
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(b) cj d) (
22
()
86/635
86/635
78/660/EEC (0J 1978, L222/11)

86/635

(the balance sheet)
86/635
(Arts. 4, 27, 28)

(Fund for general banking risks)
(Art. 38)

83/349/EEC (OJ 1983, L193/1)
(Art. 42)

= Bernard O'Connor (ed.), A Business Guide to European Community Legislation
(London: Chancery Law Pub., 1993), p. 77.
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(Art. 44)

()
92/121

(87/62/EEC, OJ 1987, L33/10)

23

(group of con-
nected clients) 10%
(Art. 3(1) )

23 Manus Egan, Justin Rushbrooke, and Nicolas Lockett, EC Financial Services Regu-
lation(London: Chancery Law Pub., 1994), chapter 6, pp. 6-20.
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87/62/EEC

92/121/EEC
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800%

()
94/19/EC
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87163
94/19
94/19 (1) 2
3)
1) 2)
3)
( ) 27

94/19

(equivalent)

24 Commission recommendation 87/63/EEC of 22 December 1986 concerning the

introduction of deposit - guarantee schemes in the Community, OJ 1987, L33/16.
2 Marc Dassesse, Stuart Isaacs, and Graham Penn, EC Banking Law, 2 nd ed. (Lon-
" don: Lloyd's London Press, 1994), p. 365.

29 2 88 6 171-272
2 Recitals 8, 16, Preamble of Directive 94/19.



842

94/19
28
(The Banking Advisory Committee,
BAC) The
Banking Supervision Committee, BSC)
(The Group de Contact  Contact
Group, GdC) i
() (Origin)
(BAC)

3 Thomas S. Hornbaker, “The European Union’s Deposit Guarantee Directive: A
Critical Analysis,”in Boston College International and Comparative Law Review
(Summer 1997), Vol. 20, No. 2, pp. 350, 351.

European Commission, Institutional Arrangements for the Regulation and
Supervision of the Financial Sector (Brussels, January 2000), pp. 4-20.
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BAC

BAC BAC

BAC

(Advisory Committee of the Competent Authorities of
the Member States of the European Economic Community)

() (Tasks)

BAC BAC
BAC

1) ( )

)
(2) ( )
3)
¢ )

¢ )

4)

5)

BAC
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(profitability)

BAC
BAC
BAC
BAC
Group on the Interpretation of the Banking Directives,
GTIBD
BAC
BAC
BAC
BAC
BAC
BAC
*°BAC

30 ( )

89 6 133-202

(Working
GTIBD)
BAC
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BAC (The Rules of Procedure of the BAC)
BAC
BAC
(technical provisions)
(comitology)

() (Composition)
BAC
BAC
BAC
BAC
BAC
BAC

(The Agreement on the European

Economic Area) 2

BAC
BAC ( )
BAC BAC
s BAC  Comitology
“Comitology” Comitology

(the co-decision procedure)

%2 EEA 0J 1994, L1/1. Klaus

Heidensohn, Europe and World Trade (London: Pinter, 1995), pp. 61, 64, 91-95.
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(Internal Market DG Financial Institutions

Directorate)

()
(BSC)
(European Central Bank, ECB) (the ECB’s Rules of
Procedure) ECB (the Governing Council)
(the European System of
Central Banks, EscB) °°
BSC tile European
Monetary Institute) (the Banking

Supervision Sub-Committee)

()
BSC
( ESCB/ECB ) ESCB
ECB BSC
o
BSC
3 Rules of Procedure of the European Central Bank 0OJ 1999, L125/34.

3 European Commission, Economic and Monetary Union: Compilation of Commu-
nity Legislation (Luxembourg: Office for Official Publications of the European
Communities, 1999), pp. 35-49. ( )

88 6
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ESCB ¢ )
BSC ECB
ECB
o ESCB/ECB
ECB
ECB
BSC ESCB
BSC
35
()
BSC
BSC
ECB BSC
( )
BSC
BSC BSC
BSC
® BSC ECB, Annual Report 1999 (Frankfurt: ECB, 2000), pp.

98-102.
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BSC ECB ECB
ECB BSC ESCB
BSC ECB
BSC
BSC (a
forum of EU banking suprvision)

()
(GdC)
GdC BAC
BAC
(the recitals) GdC
(European Economic Area, EEA)
GdC
GdC
()
GdC EEA
( ) GdC
GdC
GdC

GdC
BAC ECB BSC
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GdC
GdC BAC
BAC GdC BAC
BSC BAC
GdC
()
GdC EEA
GdC
GdC GdC
GdC
(The Financial Services Authority)
36
* (FSA)
(Financial Services and Market Act)
o0oo FSA http://www.fsa.gov.uk

88
10


http://www.fsa.gov.uk/
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37
BAC ECB
38
()
EEA EEA
EEA
EEA
the Channel Islands the Isle
of Man 39
EEA
Regulations 1992 (SI 1992/3218, the
37

Ulrich Karpen and Edgar Michael Wenz (eds.), National Legislation in the
European Framework (Baden-Baden: Nomos Verlagsgesellschaft, 1998), pp.
84-112.

8 The Financial Services Authority, A Guide To Banking Supervisory Policy, 2 vols,
(London: FSA, 2000).
* Ibid, vol. 2, “The Supervision of EEA Banks”: EU: Section 1 : page 1.
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note)
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40
()
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(European banking group) (subsidiary)
Regulations
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SOP)

(a guidance

1)

EEA

@)

(ownership)

EEA

The

40 William Blair, Austin Allison, Keith Palmer, and Peter Richards-Carpenter, Bank-
ing and The Financial Services Act (London: Butterworths, 1993), pp. 226-228.
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1)
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3) EEA
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(characteristic performance)

(the place of supply)

1)

2)

3) distance services)

(4)

(5)



853

Q EEA (a physical
presence) (abranch) 2) EEA
(cross-border services)

(representative office)

EEA
EEA
EEA
EEA
1)
(2)
3)
(4) (liquidity)
EEA

1) EEA
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(regular prudential meeting)

(2)
3)
Séction 39 reports)
(Review Team Visits)
SOP
EEA
or restrictions)
() ( ) EEA
EEA
1)
(2) (
)
3 (notices)
(4)
(open position)
©)

(the conduct of business rules)

(6)

Regulations

Regulations

(prohibitions
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@) Regulations SOP

(in the interest of the general good)

(case-law) o
Q) (harmonisation)
(the Financial
Services Act)
(2)
3) (general
interest)
4)
5)
(@D)] EEA

4 Marc Dassesse, “The European Commission’s Interpretative Communication on
Freedom of Services and the General Good Under the Second Banking Directive,”
in Joseph J. Norton (ed.), Yearbook of International Financial and Economic Law:
1997(London: Kluwer Law International, 1999), pp. 45-63.
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EEA
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)

(the requisite details)
1)
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®3)
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EEA

EEA
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(to make representations and appeal against the FSA’s decision)
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EEA

() EEA
EEA

EEA
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o
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ECB

(European Economic and Monetary Un-



ion, EMU)
ECB
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25(1)
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ECB
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ECB
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25(1) ECB

ESCB/ECB 25(1)
4 2
(@) ECB
ECB
4(2) ECB
25(1)
ECB

43

(1) ESCB/ECB
ECB

2 30

42 Wilem F. Duisenberg, “The future of banking supervision and the integration of

financial markets,” Turin, 22 May 2000, pp. 1-8;

Otmar lIssing, “The

Globalisation of Financial Markets,” Ottobeuren, 12 September 2000, pp. 8-13.
s Smits, supra note 5, at 347, 348.
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( ) ECB
ECB
ECB ECB
ECB
ECB
ECB
ECB
EMU
/ ESCB ECB
( )
( ) ECB
(
/ )

European Parliament, PE 167. 301/rev. 1(1999), p. 37.

ECB ESCB/ECB
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(incomplete)
ECB

ECB

44
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ECB

ECB
ECB
46
ECB
ECB

a“ Elisabetta Gualandri, “European Monetary Union: Issues in Supervision,” in Ed-
ward P. M. Gardener and Joe Falzon (eds.), Strategic Challenges in European
Banking (London: Macmillan, 2000), pp. 266-269.

® ECB, The Role of Central Banks in Prudential Supervision, 22 March 2001, pp. 5,
6.

4 L. Gormley and J. De Haan, “The democratic deficit of the European Central
Bank,” in European Law Review, Vol. 21, No. 2, 1996, pp. 95-112.
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47

ECB

(moral
hazard)

ECB

48

ECB

ECB ECB
ECB

ECB

49

ar The Economist, “European Financial Regulations,” Vol. 352, No. 8133, August
21st 1999, pp. 64, 67.

8 Lorenzo Bini Smaghi and Daniel Gros, Open Issues in European Central Banking
(Brussels: Centre for European Policy Studies, 2000), p. 52.

49 Dirk Schoenmaker, “Banking Supervision and Lender-of-Last Resort in EMU,” in
M. Andenas, L. Gormley, C. Hadjiemmanuil, and I. Harden (eds.), European Eco-
nomic and Monetary Union: The Institutional Framework (London: Kluwer Law
International, 1997), pp. 437-442.
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50

35% 41% °°

(consolidated account) o2

53

0 Roberto Ruozi and Luisa Anderioni

(eds.), Banking Privatisation in Europe: The Process and the Consequences on
Strategies and Organizational Structures (Berlin: Springer, 1999).
1 COM(2000) 336 final, “Progress on Financial Services, 2nd Report,” Brussels, 30
May 2000, p. 6.
Directive 83/350 on the Supervision of Credit Institutions on a Consolidated
Basis, OJ 1983, L193/18; Directive 92/30, OJ 1992, L110/52.
Guide Ferrarini (ed.), Prudential Regulation of Banks and Securities Firms
(London: Kluwer Law International, 1995), pp. 3-25.

53
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( )

(overall risk management)
54

(overall financial supervision) °°

(the lender of last

resort)
56

EMU
Paul De Grauwe

>4 Joél Bessis, Risk Management in Banking (Chichester, England: Wiley, 1998), pp.
36-38.

% Jean-Pierre Danthine, et al., The Future of European Banking (London: Centre for
Economic Policy Research, 1999), p. 99.

% Tommaso Padoa-Schioppa, EMU and Banking Supervision (London: London
School of Economics and Political Sciences, February 1999), pp. 19-26.

T. Humphrey and R. Keleher, “The Lender of Last Resort: A

Historical Perspective,” The Cato Journal, Vol. 4, No. 1, 1984, pp. 275-318.
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59
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60
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59
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Paul De Grauwe, Economics of Monetary Union, 4 th ed., (Oxford University Press,
2000), p. 173. “This will necessarily involve a centralization of the su-
pervisory and regulatory responsibilities at European level.”

Laurence W. Gormley, “The Internal Market: achievement or delusion?” in
Nicholas Emiliou and David O’Keeffe (eds.), Legal Aspect of Integration in the
European Union (London: Kluwer Law International, 1997), pp. 107, 108.
Charles Goodhart (ed.), The Emerging Framework of Financial Regulation (Lon-
don: Central Banking Pub., 1998), pp. 116, 117, 251, 252; Stephen Valdez,
An Introduction to Global Financial Markets, 3rd ed.(London: Macmillan, 2000),
p. 252.

Jordi Canals, Competitive Strategies in European Banking (Oxford: Clarendon
Press, 1993), pp. 149, 153.
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61 Clive Briault, The Rationale for A Single National Financial Services Regulator
(London: The Financial Services Authority, May 1999), p. 34.
Treaty of Nice, SN 1247/1/01/Rev. 1, Brussels, 14 February
2001(OR. fr).
63 [elNe} ECB Monthly Bulletin, Janu-
ary 2001, pp. 35-41.
64 ECB Monthly Bulletin, “EMU and banking supervision,” April 2000, p. 60.
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Financial Services Action Plan) °’

& Jean-Victor Louis, et al., Banking Supervision in the European Community: Insti-

tutional Aspects (Brussels: Etudes Europeennes, 1995), p. 62. Johathan
Story and Ingo Walter, Political Economy of Financial Integration in Europe: The
Battle of the Systems (Manchester University Press, 1997) Gérard Hertig,

“Regulatory Competition for EU Financial Services,” in Journal of International
Economic Law, Vol. 3, No. 2, 2000, pp. 349-375.

% Bull EU 3-2000, point 1.10.20.

o7 COM (1999) 232 final, “Financial Services-Implementing the Framework for Fi-
nancial Markers: Action Plan,” Brussels, 11 May 1999.
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68 George Pagoulatos, “European Banking: Five Models of Governance,” in West
European Politics, Vol. 22, No. 1, January 1999, pp. 68-94.

69 COM (1999) 232 final, pp. 11, 12. Emilios Avgouleas, “The Harmoni-
sation of Rules of Conduct in EU Financial Markets: Economic Analysis, Subsidi-
arity and Investor Protection,” European Law Journal, Vol. 6, No. 1, March 2000,
pp. 84-85.

0 Suzette Rodriguez, “Are Banks Within the European Community Adequately Su-
pervised?” Boston College International and Comparative Law Review, Vol. XV |
No. 1, Winter 1994, pp. 221-222.
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n Goodhart, supra note 7, at 75-77.
e Dietmar K. R. Klein, The Banking Systems of the EU Member States (Cambridge,
England: Gresham Books, 1995), pp. 104, 105.
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3 Dimitris N. Chorafas, Reliable Financial Reporting and Internal Control: A Global
Implementation Guide (Chichester, England: Wiley, 2000), pp. 111-126

87 54-58
& Dimitris N. Chorafas, New Regulation of the Financial Industry (London: Macmil-
lan, 2000), pp. 5, 6; A Study Group Report, Defining the Roles of Account-

ants, Bankers and Regulators in the United States (Washington, DC: Group of
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in the Regulation of International Banking (Geneva: UNCTAD, 1993), PP. 1-21.
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Banking Supervision in the European Union

Der-Chin Horng

Abstract

Banking supervision plays a crucial role in the EU’s banking lib-
eralization programme, as set out in the Second Banking Directive,
which entered into force on 1 January 1993. As the European finan-
cial system becomes more complex and integrated, the potential
economic and financial costs of a banking crisis are likely to be
greater, because the scope for triggering system contagion will be
wider. This suggests that banking supervision is necessary for the sta-
bility, safety and soundness of the European financial system. The
challenge for the EU then, is to build a regulatory system that har-
nesses the benefits of market liberalization, but also protects fair
competition and economic stability. This can be achieved by imple-
menting liberalization where possible, and regulation where neces-
sary. Consequently, the EU’s banking liberalization is actually a proc-
ess involving deregulation as well as re-regulation. This paper
provides a comprehensive study of EU banking supervision. The fol-
lowing core issues will be examined in turn: the concept and mean-
ing of EU banking supervision; the legal aspects of banking supervi-
sion; the structure, measures and practices of banking supervision;
and the role and implications of EU banking supervision on both re-
gional and international financial systems.

Key Words. European Union, European Central Bank, banking
supervision, the Banking Advisory Committee, the
Banking Supervision Committee
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