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R < % @ “The securities statutes seek to maintain public confidence in the market-
place. They do so by deterring fraud, in part, through the availability of private se-
curities fraud actions. But the statutes make these latter actions available, not to
provide investors with broad insurance against market losses, but to protect them
against those economic losses that misrepresentations actually cause.” (Dura Phar-
maceuticals, Inc. v. Broudo, 544 U.S. 336, 345, 2005) o

FAT H2 é’iﬂ'ﬁ‘ii— S Y b S ,a/ AN R SR I E 1 ESRPE N I sk
- MRTIARFLIL S - ERETP  TIFERAEA L ERET 0 #
FlEriE o ) HFER ,%3;";}3" (2003: 3-4) ; #=R® 2> (2000: 9-10) ; ¥l @ (2006:
22-24) 5 ¥ #= R (2006: 6-7) °
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Fort?z FHEE o WwHMBE 24 T B2 ko PRFBER GBI TL G
A iz, T2 4% | (trade-offs) » §-% B Frederick, Loewenstein, & O’Donoghue
(2002: 351); Kingdon (1997: 137); Samuelson (1937: 156-159) -
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1% | (capital gains) =17 3% % 2 > ;’F-%%EE Frey (1941: 735); Morrissey (2006);
Shepherd & Scott (1975: 206) »
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FT’);;%{J *dkﬂ/Tm'ﬁ"sq_/g\’\rﬂl% i I%’ﬁii’\rﬂl% =R ’l‘*%j*"”“*F‘fE‘f
ehif B ( F;—‘Tﬁ »2005: 84 ; ¥ iRiP o 1997 5-6) -
AP ES 162-21E% 17 > FTRIOBFFRE LD > Borg (72 %0 > B4
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#1848 (2007: 219-222) -
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closure) » == SRS & AR AR A REIY P e (R 2
[ > 2003: 193-236 5 ZJH > 2006: 16-17 ; FHL [ > 2006: 7-8) «
FIFRESS R 5 S YRR RS BE Y B

8 e . . . .. S
F % 5 1“The feature which distinguishes securities from most other commodities in

which people deal is that securities have no intrinsic value in themselves—securities
represent rights in something else” (Hazen, 2002: 9) -
lw%,ﬁ$<; %ij%ﬂir#iéﬁj’%%E%*ﬁ(mwiﬂﬁ%e
" BTLEERIEFE L THE AR O FERF S (2005 : 99-104) -
BTLEE LR BRI L TR AR R E A (2005 1 104-106) ¢

12 # % & Coffee & Seligman (2003: 2-7) -



#; Dura Pharmaceuticals v. Broudo 717

-
i

(U ol ST R T = U R U O
B o HL P RLD SRR A - R SRR %zja TYFVE A
o= i = ]:' ‘{/[l ‘{/[[[F*i , *E“[f HEEN l/)&énﬁ:[j » I J_l—[lg‘[?gih s
AR ?wﬁ[g, sy TR TSR RLASRL » $05Y RS S5
SR 1O - iy T A T AR S - 0T
ey - %H RTINS S 5
SRR SR (R E B g AT [ IVERIIES o TR R
= iﬁ[gﬂ?)b‘” Juz = ﬁFﬁfuﬂ‘—’ - if" R (Secur1tles Act of
1933)" B o JCHE ES T OFRE ATV 6 T R
WY 12 fF @) (1) B D BRI BIEY i
x vé“qua;rgj Eﬁr@*% R ;[ﬁ“ﬂf @ T Q) B OEA
N F[FJFI (prospectus) Eh Rk 7 Hy f_ﬁl, [ggd?[ YR ey
b MR £ - T AT Y 10 5 0 e 15¢EJ
e ﬁr, BB (registration statement) [[I1Z5 £, ~ 5L~ ~ W EE

Hi ~ pEHiE (underwriter) » I') b B25EYE p?‘ (prepare) f5GE ] (certlfy)

13 15 US.CA. § 77a et seq. (2000).
|

%‘&Eﬁ 14z #Emmn Tl | 8 S5E2 2% 0 15 US.CA. § 77 (2000) -
15 15 US.CA. § 771 (a) (1) (2000).
16 fe %0 3 5 Joseph v. Wiles, 223 F.3d 1155 (10th Cir. 2000); Pinter v. Dahl, 486 U.S.
622 (1988); Sanders v. John Nuveen, 619 F.2d 1222 (7th Cir. 1980); Underhill v
Royal, 769 F.2d 1426 (9th Cir. 1985).
¥ 45 Us.CA. § 771 (a) 2) (2000).
1B smauad g 1 Q5 M Eir 1265 Q) Q) HiEe AP X AUDE
WM m iR R NE ?g‘- B 2 e E BEE A 2 2>t Gustafson v. Alloyd Co.,
513 US. 561 (1995) — % » A 52 % » L% ABERM 2 5 4G 7 2 M
¢’%;,&L¢wopw4wvzmam%1ﬁw)@$é$#%iﬁ§&;
R A SRR L Bk R o
fe 8 2t 5 Ballay v. Legg Mason, 925 F.2d 682 (3d Cir. 1991) -
15 U.S.C.A. § 77k (2000).

19
20
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! Escott v. BarChris Construction Corp., 283 F.Supp. 643 (S.D.N.Y. 1968); In re
Number Nine Visual Technology Corp. Securities Litigation, 51 F. Supp. 2d 1 (D.
Mass. 1999).

22 15 U.S.C.A. § 77 (2000).

B o kEmma TEEE N 17 @) o 5 TREHIEE, o Ral AL XA
TAPELT AL ATET RN H T\ﬁ%?{’fﬁ?&%“ ERCRE R -
7 e f4f A # (implied private cause of action) ; ; F]pt - v&§ % BB RE X F L
% B ¢ (the Securities and Exchange Commission) #4c1432313g * (In re Wash-
ington Public Power Supply System Securities Litigation, 823 F.2d 1349, 9th Cir.,
1987) 3 % R Hazen (2002: 381-382); Ratner (1996: 252) -

2% 15 US.C.A. § 78a et seq. (2000).

% 15 U.S.C.A. § 78i (2000).

% 15 U.S.C.A. § 78] (2000).

21 15 U.S.C.A. § 78n (2000).

2 15 U.S.C.A. § 780 (2000).

;2 15 U.S.C.A. § 78r (2000).

BTN SES L Rp AL S T § AR AL
He 8 9~ % 10~ % 1405 (@) 78 ~ &1 % 18 % » £ g2 M+ nd
AR I RY R AR - %R Beasley, Jr. (1986), Burson (1989); Gordon
11 (2004); Ladner (1994)
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SRR U LR - 09t RIFTEY 20 (5T 127 S
RIS CEE (O TR e B BV 10 5 (b) ST g
— Jupuz 2 ARSI 25 10b-5 (45 (Rule 10b-5)* &

31
32

15 U.S.C.A. § 78 (b) (2000).

2 "X EiE ¥z Rule 10b-5 > H > F tafgp 2 Wmzn Mg L2 | 5 17
o) M FIERMTHEEE R 17F @ Fgr PR 820G
BEEZ RN el R ABARMERNEFFLL AL A AR NG GEE
2~ (buy)  FIrEREFEELXFELAEEF N ERM THELE | F 17 E @ A
REZER HEFI T Rule 10b-5> MRFEFF FEF2ZF » T2 mEF A M
HAEF AL o FA PN ERES ALY G FERER AL ER LR
RHIEE O R B RERELS L 2GR - T o B Rule 10b-5 e %
Az > 5% B Beomberg (1974: 167); Loss (1961: 1448-1472); & Z @ (2003:
617) -
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Pt g o B 20 AT RO RIEL 2 R T15 3 AR WS 2 2
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MW RIELfE RO P P2 RAFH A e ERFF S 15521 50 -
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% - Dura~ BB S & Pk I S O
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BV 2V B - HE 126 1% 5% S Duras RV EI I H LR
g1 @l T.J,;g HE 124 (59 SR ENIIEIRI e S
HF 584 [ o Ml 2 S LA T S -
Dura~ 3+ g5 (PRI 9 [Dura~ 48 » H5 562 B o ke

B rammE LAY 20518 5% % F Rule 10b-5 2 FE - &b X M2 &

o g TG FEY (AP 52003: 619); TH AR ML T 2R THT 5
PrH g WMHmoRA o 225l TR M GIe TG by 2 A UAMFIEELZT
oo G A 2 R (FlE > 1995:222) -
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45 . . . .
B % % @ “The courts have implied from thses statutes and Rule a private damage

action, which resembles, but is not identical to, common-law tort actions fro deceit

and misrepresentation.” (Dura Pharmaceuticals, Inc. v. Broudo, 544 U.S. 336, 341

[2005]; Bule Chip Stamps v. Manor Drug Stores, 421 U.S. 723 [1975]; Ernst &

Ernst v. Hochfelder, 425 U.S. 185 [1976]; Superintendent of Insurance v. Bankers

Life & Casualty Co., 404 U.S. 6 [1971)) -

F % 2t > Santa Fe Industries, Inc. v. Green, 430 U.S. 462 (1977); Wool v. Trandem

Computers, Inc., 818 F.2d 1433 (9th Cir. 1987); Fresch v. Grand Coal Venture,

717 F.2d 1041 (2d Cir. 1986) -

Pub. L. No. 104-67, 109 Stat. 737 (1995).

15 U.S.C.A. § 78u-4 (b) (4) (2000).

544 U.S., at 341 (2005).

B % % ! “amaterial misrepresentation (or omission)” (Dura Pharmaceuticals, Inc. v.

Broudo, 544 U.S. 336, 341 [2005])
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R (b ®= PR > 1988: 328 5 #f ke » 1997: 297-298) - v 2 WM#E ¥ 2
i Rule 10b-5 2 @ 5 3v 82 F iR 2> ¢ 5 Td &2 (£ 464 | (Emnst
& Ernst v. Hochfelder, 425 U.S. 185, 199 [1976]) -

52 B % % “aconnection with the purchase or sale of a security” (Dura Pharmaceuti-
cals, Inc. v. Broudo, 544 U.S. 336, 341 [2005]) -
53 F% % ¢ “reliance” (Dura Pharmaceuticals, Inc. v. Broudo, 544 U.S. 336, 341
[2005]) -
4 f < % ! “economic loss” (Dura Pharmaceuticals, Inc. v. Broudo, 544 U.S. 336, 341
[2005]) «

B % % @ “loss causation, i.e., a casual connection between the material misrepre-
sentation and the loss” (Dura Pharmaceuticals, Inc. v. Broudo, 544 U.S. 336, 341
[2005]) -

® In re Control Data Corp. Securities Litigation, 933 F.2d 616 (8th Cir. 1991); Ryan
(2005: 508-509)c B >+ H 12 2 pasrdFz 4 F L2232 d > ¥ # 4B Lentell v. Merrill
Lynch & Co., 396 F.3d 161 (2d Cir. 2005) -
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B 37 s, % O S R Y
FW%\[FTJI;’ VP SRy AL - & FIFIEFHEJ'I#J 79kl FP‘JF/JFTJ
Ry - ?Z[ﬁpfjﬁfﬁl °

=N RN ,ﬂié‘%' o= T “%\'FTJI ARl HRES R

ST I e il Jﬂiﬁ Py (Judge Oakes) K17+~ Ju P45 Schlick v.
Penn-Dixie Cement Corp.”’ — Fpl ’}{%ﬁﬂ%f’\r’/ﬂﬂ FWEJ%E;‘JI'%J i
(o [k r fﬁﬂ“ré‘f 'z ELWF)J%%[’%T’:J (transaction causation)
Vg &H' ’ ¢E"F<E'JEW N ,ﬂ“‘gﬁrﬂlij = TP
F‘f&fﬁE'I#J A EL L “%JFTJI TR [F —F[* AR HP“%\[F%IA R

= FTEH‘\W%'%?H%EH#J IR, S SR R SR T f?r“"’ﬂ%“
(Escoffery, 2000: 1794)07\ TEIH= E\lﬂfﬁ”li:q\ﬁ;&fﬂ“t[ fﬂﬁ VE %4 Dura
= o BT S5l JF“ , 58 [FEF@F[J[?FJHEH\ E' s BIZES A o
[FURS = 1l BB SCRBIREE 55 AP M R 7 e 1 053 AT AR T 25
RIpby b i o REJRYE aﬁ'??}?’fﬁk?"%\'rﬁ ERIE SN
PR R (R BRI (R TR R
S S SR R o 4 r[f[mlm S
EIHEJ Efl?‘%j‘ﬁ}“ fr’?ﬂa{iﬂlf /o F’ﬁﬁiﬁ““%ﬁ’ PIE =438
?’FI;VTT o

B TEREIE ) F o SRS TR R -
aapwﬁm_ AT - PETR C RETE b SR

=iy EWE—:{% o [ ETE T [ L [AEE © i/[‘ﬁ']’;’?ij &5 EEHk (7
FLgs r?ﬁz  EFE ol 5 VEE R () T Y T@LEWH% T FF’JIL HE

S 507 F.2d 374 (2d Cir. 1974).
%8 B % ¢t “reliance, often referred to in cases involving public securities markets
(fraud-on-the-market cases) as ‘transaction causation’” (Dura Pharmaceuticals, Inc. v.
Broudo, 544 U.S. 336, 345 [2005]) °

¥ srpm S0
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RV ] RS S A A R R
FE D lp#‘ ?&FIFVTH N4 Frgltr.j ﬂu[;ﬁql_J Fqﬁ PRI ﬁl}‘ﬂ
’Flrrﬁ AR 7"5'4 [ U EY éﬁ@'w it VEHIE (Jennings &
Marsh, 1992) - Fiﬁﬁ*% MR Tf,lﬁqiﬂut [H[f’u
Eﬁ’DMT%ﬂﬂﬂl " R FFKH%J’VQEE%*‘7W?ﬂbm
% TSRO B - P R IR, o B9 3L
R ?@W~@$$ﬁﬁﬁ»W%T@*WFF%WWﬁ
LR REFE (defraud) oy ELE R ST AR 0 E O dREOES
F‘ EI’*’H{‘@ S L 5;/4%@3%&[%? I/Tglgqiﬂu 50 F[H?,J > [ R
i1 *1;"@:}5 IR YRy AU M B R
FrgvEr o 2 Rl I’HH?I VERIEE S AR TR B E\'Uﬁ%ﬁ”@
SR R Re lf.ﬂﬁh L IR VR R 7

IPL‘IEJFFU—AHE[ 5 EVESE S K Jus T Eilﬂ\[ﬁ&lﬂ“ﬁ[ﬁiﬁ Y A
Affiliated Ute Citizens v. United States® — Ll JEH B o q\[g&@?f
Higst iy 1 f‘?‘ﬂf?‘é‘fiﬂ'%ﬁ\ ’ E"’T@é%é‘é FEE I vl E i EEROT (duty
to disclose) EHJ'? H OTERS Ve ’J‘}B*;'*éfgﬁglg]i?’(:l"f‘ [@% N
0 S T BV RL % R AR SR
VIR I - % «y%T%*’fW@%Wﬁ%@ﬁ’ VA
S| ﬁ”%'ﬁ?ﬁ LN %T‘@ . rlﬂl}—iﬁtﬁrﬁﬂ?l YE I
oo F D i@“?f bR R A R R e Ei e

%0 406 U.S. 128 (1972).

o1 Ja % % @ “This obligation to disclose and this withholding of a material fact establish
the requisite element of ‘reliance’” (Affiliated Ute Citizens v. United States, 406 U.S.
128 [1972))

J % % “Under the circumstances of this case, involving primary a failure to disclose,
positive proof of reliance is not a prerequisite to recovery” (Affiliated Ute Citizens v.

United States, 406 U.S. 128 [1972]) -
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w0 % AR IR L R - W X
PBETHRECE  HL TR SR H?.J F RS
e~ A B, Ve Ty T EREI Y T
(presumption) (Hazen 2002: 612-614) - % l'*d]'* EFHFZ,I (e HER
(B8 R TR AP o I IR :_[/EEEJJE: AU A R
o T AR r?» CEFE RV T s 17 - 85 g
"‘”FE'F %E@%”Jzﬁj)\wﬁi&[p«ﬂﬂi;eﬁk FERLl T IFIHIHF;’I SRR A S
TR R T g™ I s -

wE&'F,ﬂiiﬁ%ﬁ'{ﬁ ELApIH ﬁlﬁl?ﬁ‘%ﬂ/' TR -l
RS RO RGP P~ Iﬁi{%&'g AIES F[J'?“g?mj (class action)
Hi o ii[ﬁ%lje SRS (class certlflcatlon) [ J A - o F’TFE'[J[?E‘
PR R AR SFRE T A
AU SRS RITLEEY P - 635 G e g Y
[ (common questions of fact) ==+ ]V HIE ™| (common ques-

tions of law) LFS 2 21004t 2 g 15Jk771;5<1q;§}[]2‘;g;1

63 . . . . L
B % % 1“All that is necessary is that the facts withheld be material in the sense that a

reasonable investor might have considered them important in making of this deci-
sion” (Affiliated Ute Citizens v. United States, 406 U.S. 128 [1972]) -

Cavalier Carpets, Inc. v. Caylor, 746 F.2d 749 (11th Cir. 1984), Michaels v.
Michaels, 767 F.2d 1185 (7th Cir. 1985).

Feiman v. Dean Witter Reynolds, Inc., 84 F.3d 539 (2nd. Cir. 2996); Joseph v.
Wiles, 233 F.3d 1155 (10th Cir. 2000).

L A )j‘ui Rfazsryim sqpe g ieeans § TREIFLELTT R
FoMFoGFREAL TRELE B E AR BRI FE ERERT
et TG £ir2 ik F padeEl gL 2 2 2 (Keeton, Dobbs, Keeton,
& Owen, 1984: 738-739) - F]y* » 3 W B 2Nk 5 i 23t Affiliated Ute Citizens v.
United States — % #r32 G & 238 T2 LfE AP LI AL AFHpGRE
ALY SLE A

Blackie v. Barrack, 524 F.2d 891 (9th Cir. 1975) -

64

65

66

67
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(American Bar Association, 2006: 464-465) - ™ [ifE = [J?E‘
I/F,H:g;;,[ﬁr By ﬁﬁﬁifs;lgper,q (certify) po Ffrﬁ %l*%e VE [J“F'E"?‘f
" ,n,PE RS B ,%/[4'?“ R TR £ R
Lﬂ?agyﬂ F‘EA e AR PE§3§1:feat[r9FLfxggupgfg[;jfp
fl Fl‘/i%l 1 hgﬂaIEJ/ g~ '7\5'““ Hygrsyk @i ,Mﬁ]‘l‘ik (Hoffman,
2005; Mullenix, 2005: 240- 241) ﬂ—ﬂﬂj? Tl [J?E‘E*yﬁ ﬁ'xjﬁl [’ﬁ
TR, o FAY Ebéﬁaﬁh[ﬂhﬁ%?“ﬁﬁﬁJf,l%ﬁ(Hoffman, 2005;
Mullenix, 2005: 240-241) » 1 {fli 1 5& 75 74 F I?‘ s By EIT Iﬁﬂ%’l%l
hh UESESETREE I[P IRE30 SO :fl??ﬁj‘ﬁ VAES S FEHRTTR 2 P
0% Y TR PR O - b o -
VER S PR L R S 1 T ERE R
i (Hazen, 2002: st 615) = * = rff[m'm SlIGE-w
PO PR IO R P S T PR R
(Hazen, 2002: 614-615; Jennings & Marsh, 1992: 1049) -
IS B B OB T B R
(Efficient Market Hypothesis) » " (e TR o USTH IR i N

68 _ . . .. . . .
% % @ “Class actions enable claimants who have been harmed to aggregate their

claims and have them resolved together. That aggregation makes it possible to com-
pensate numerous victims who individually have been harmed in amounts too small
to warrant an individual suit. Class actions also serve to deter wrongful conduct by
corporations or other potential targets who know that plaintiffs’ lawyers are moni-
toring their activities. Class actions also promote judicial efficiency in situations
when multiple individual suits might be brought by having one rather than many ac-
tions.”
Green v. Wolf Corp., 406 F.2d 291 (2d Cir. 1968); Greenwald v. Integrated Energy,
Inc., 102 F.R.D. 65 (S.D.Tex. 1984) -
7o R E & ii—i&ij%'ri #4504 | (strong form)~" £ 53 % | (semi-strong form) >
F354 ) (weak form) % = 87 H o2t Tapdoaag s 3, ¢ > 05 2 KU RERE
BHZ TN RHEEL A LAKZ TR 7 RHE SRR AR TN B

69
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e Tﬁﬁxﬂ % (efficient market) FlT» e | By R f%ﬁﬁ;[/ ?%?*ﬁ[!}[ﬂj’ n
T EAT A > T 53 R PO IR F’??F*‘ F (Fama, 1970: 383; @;T
#%52002: 167-173 ; #iA3& > 2006: 79) PIIRE Sy 558 = 6% ~ Bl

ELI W%%E‘ﬁ’r&ﬁ?ﬂ”ﬂ?lt TR IRE, - R ES ﬂjﬁi’:’l”rwy
I = F 53 ’Z'E%JET‘QQEJF?F‘ - (Cornell & Morgan, 1990: 883-
890) o Y1 i » AT jﬁq&g[[gf# L iE ) |ERIELY RIT o R
F:“[H A7 55 TQQ‘EIF]F‘F?EE% [l R o ;1 A1 ﬁh_ﬁ‘/ﬁi%
N lrlﬂfﬁ AR BT ﬁig«ﬁﬂﬂﬂzw (Fraud-on-the-Market
Theory) (Starr, 1991) L'%E'Fru [ Je= 20 & ]E‘l?f;%ﬁ‘f?ﬁ? e BT e
i[EE % (the Ninth Circuit) ¥ Blackie v. Barrack™ -~ if{’fr@ﬁ‘ [y
e ERANA ]E[I%;E‘a&””"ﬁ[iﬁﬁ B [e#? Basic Inc. v. Levinson™ — %
it o [yey ERRESS R TSI L AR SRR - TN
AR B lx;lgjg r;yﬁr [ SRR RS B SRl
%lﬂll%’ffr*" AV HAEET] J%EJTW# IR S5 Tl /A
=TI VIERTH - AL %ﬁlﬁflﬁﬂ%.m S [ R e
P R VRO T SR T R i

EE A A X Ear U;i&:‘/,}}{ﬁé%"ﬂ"ﬂl’.%fx7 Foowr T #oar ka3 ¢
B2 FM MR aF2F BOHTEfT 0 BB S R PRI E 2
Fooar T gk 3, ¢ o xfﬁ—i\;‘ BRI Lf LS C RS AN A D
WE W2+ (Fama, 1970: 383) ©

;2 FERTARLET o
485 U.S. 224 (1988).

73};”7‘#;

* “[]n an open and developed securities market, the price of a company’s
stock is determined by the available material information regarding the company
and its business” (Basic Inc. v. Levinson, 485 U.S. 224, 241 [1988)) -

“ % 5 1 “Misleading statements will therefore defraud purchasers of stock even if

the purchasers do not directly rely on the misstatements” (Basic Inc. v. Levinson,

485 U.S. 224, 241 [1988)) »
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IR AU B ERN IR R NG TR S | A
FrsEdt, -

TERT ﬁiﬁ«%‘ﬂwu RS RO g S IRy T 2HE
=T EFHFQ/‘HCT& SN FE T OF A ISR eOF R 7
EX —[ s FIBE >~ ngg PSR R RE Y
DA IEN M%JFTJM et V##3E (Thorsen, Kaplan, & Hakala,
2006) - FtEEET SFP‘P‘ B«'[ﬁﬁﬁ‘fﬁ”m* Jele FopE TR RS
FEEEE S (ST T Bk BT 21D (b) SEv 4 T
PE[ 2 = 45 5 HEJ EIFFIE %‘?F F’ HFLF‘PJ T’F&F[ Y (LR
TEL > AT ?EJ%KF NG H%Fﬁll FERERE " e
1o B [ P I %LF‘P [r;rgji}-\[k[_ﬁ\[ﬁrdll VR
ﬁ.Jﬁ«, %Jirﬁj*[“%\‘ﬁm. A gﬂ TP TR s

M0 ST IR G RS RIS RRE A T SRS
?—\j s R T f[ﬂ?ﬁEH#J/%'\_J  PEIR=E FTEH‘\“%JE?M%T:%
£ ) (Thorsen, Kaplan, & Hakala, 2006) -

1= T %ETEH{IEIFFUJ CEG SRR T lﬁ?ﬁéfﬁf
el » #HIR= FTEJ%KM%J%F‘H%?@' CEET T
PRI I U S LR L BR ]
ﬂjﬁiﬁ{%‘ﬂw R R PIRR R o (AT S %EEEK%'FFM »
SIS 1 TE YRR [%?frﬁJ/ e DR LT s

75 . . s . arrs
% % @ “The casual connection between defendants’ fraud and the plaintiffs’ pur-

chase of stock in such a case is no less significant than in a case of direct reliance on
misrepresentations” (Basic Inc. v. Levinson, 485 U.S. 224, 242 [1988]) -

Pub. L. No. 104-67, 109 Stat. 737 (1995).

15 U.S.C.A. § 78u-4 (b) (4) (2000).

B % % @ “The plaintiff shall have the burden of proving the act or omission of the

76
7
78

defendant alleged to violate this Act cause the loss for which the plaintiff seeks to
recover damage” (15 U.S.C.A. § 78u-4 [b] [4] [2000]) -
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$o TR g & (AR > 2002: 167-173) ©
B THE A FR MG E ) (AR 0 2002: 174-179) ¢
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Vﬂu’WT@H@V?%*H# B721D 1% (b) T4 # > R
F'I’J ﬁg‘fﬂ/lm”ﬁﬁ [FFT, » S ARy ;EH;F N “F%\'%%lff ) F‘ﬁﬁ%
e, d F‘FJ?P ’%“L IS ﬁJEﬂj‘?“ I SRR 53 R I
%“j«g%q » PR RS r[ﬂ%\lﬁjd'* Ty G fﬁ,\lErl I/@)%ﬁ
TFﬁ%ﬁ%°kﬁ*ﬂfpaKW%%jﬁﬂiRmembSNQﬁ%pﬁ
(B RARERRCE S PO R 5 AR S
SR e TR CHPRINBIR T £ 2y S A

RSLIE

FAFISME BT 2B T REFHEE 222>
F%;%JF? "SI EHFHCE G VR SRR AR, b
TR S T TEH’\W%'FTJITT&\_MFF# Vﬁ[ﬁ lfﬁf '*’ LE g
e ﬁ??ef[ F Sk B (Circuit Courts) V[H] » A L#@T [ﬁ I
plos SIS L pIE S > SRR “HREFI A - i TR EE

SGBE Y ] > R TR PR ﬂ»svimﬁ%*rﬁ
iw%%ﬁaﬁJ»wEvoWﬁTﬁiW%w HEE ) H o R
mpﬁﬁﬁw (NGl e Sl NN G Rl W%
BT “W%ﬁﬁhﬁ’m4W$ﬁ”@%W%ﬁ7Eﬁw%*

! Broudo v. Dura Pharmaceuticals, Inc., 339 F.3d 933 (9th Cir. 2003), rev’d, 544 U.S.
336 (2005); In re Control Data Corp. Securities Litigation, 933 F.2d 616 (8th Cir.
1991); Lentell v. Merrill Lynch & Co., 396 F.3d 161 (2d Cir. 2005).

2 Emergent Capital Investment Management, LLC v. Stonepath Group, Inc., 343 F.3d
189 (2d Cir. 2003); Robins v. Koger Properties, Inc., 116 F.3d 1441 (11th Cir.
1997); Semerenko v. Cendant Corp., 223 F.3d 165 (3rd Cir. 2000).

3 Broudo v. Dura Pharmaceuticals, Inc., 339 F.3d 933 (9th Cir. 2003), rev’d, 544 U.S.
336 (2005); In re Control Data Corp. Securities Litigation, 933 F.2d 616 (8th Cir.
1991); Lentell v. Merrill Lynch & Co., 396 F.3d 161 (2d Cir. 2005); Ryan (2005:
508-509).
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HEPL PRI o YU o R SR PR Schlick - % ﬁjlﬁ
ANy EAW%\'F—’T%(%T’:J fea, DR S Y TR Vs

R L EE FTEH‘\W%JF%W:J [ F[“F/JFTM' g IR

84 Emergent Capital Investment Management, LLC v. Stonepath Group, Inc., 343 F.3d
189 (2d Cir. 2003); Robins v. Koger Properties, Inc., 116 F.3d 1441 (11th Cir.
1997); Semerenko v. Cendant Corp., 223 F.3d 165 (3d Cir. 2000).



#; Dura Pharmaceuticals v. Broudo 735

o R SRR TR SR ) A BLE S

VAR IR L R L K -
WWQﬁJW*Jﬁﬁ*JF*HW%WI@ﬁJ@V’ﬂ

H VG FLe B T ERE ) TRORH o - e
" E L O R RS A R £
LF‘AE\'HE'ﬁ*ﬁ%ﬂ*@ MR T R frd iR T T %7‘@ AT
(1 HDE T E IR S VR ) < 0T 2 (bue for) VIR R
¢E'HHF,* A FP‘JF/JFTJM 5 st e A lﬁﬂ%"F&'l*J el
¢ﬁ7t%$@k$%mﬂrqazﬁy@yﬁﬁj,grmﬁy
TR, VR 2T FP*JF»'F%&I’%T’:J o YEIET T - rfﬁﬁ%’
FEo o T TR BRSBTS S A
o IF“FIF.#‘FZ/'HH mr EJ’W‘F/‘IFTJI/I ] ”'"T?Er, Y FWFAFTJM J =
IR Py 7 Il A, T SRR - = T
frff e HWFAFTJM S Ay TR R TR
T 8 TR T %?@kWFf@ﬁ%y@nthﬂ
F%UJ o ;E[Elﬁfw ]’;efijj-/\glu %T@ wﬁ]w I \EEFJ [4 s - ﬂjp.]
1i~[\”,7vg§,§wiﬁj/;t§j sft[[g,ﬁrj SN R A RN o
i Hﬁﬁ@‘FWWJjE¢7W@4V@p’§@ﬂﬁ@%t
D EEER R AL TSR B AR R £
TR TR ) G RS - R RS R S 4
4 Vi ’g“g“:%fimr[gii"iﬂt'g BoLV I o BRI U I S
PRI T AREN - BRLY i WSS T ) T
%ﬁJwr*%W%wﬁ%#J’ﬁ*m@ﬁWﬁﬁﬁ%@EEw
FTRRE IS ¢ HHE] T BRI (o S N
7 ST TR T R B e TR

8 Semerenko v. Cedant Corp., 223 F.3d 165 (3d Cir. 2000),
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(district attorneys) ATHREEISE ST F Ui'qug%a‘iji L EIT:L'FIFJ r IFIE@
@ﬁwa*uwwwvaﬁjﬂgww@vv (FIEEIF L po e
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RIS IrE o sl SRR
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87 % % @ “Reliance is an element of a private claim under Rule 10b-5 but not in en-
forcement actions brought by the government” (Hazen, 2002: 612) -

8 B % % @ “Thus, it is not necessary for the SEC to establish reliance in an enforce-

ment action” (Hazen, 2002: 612) -

B % % @ “Similarily, reliance need not be shown in a criminal prosecution” (United

States v. Haddy, 134 F.3d 542 [3d Cir., 1998]) ; ¥ %R Hazen (2002: 612-613) »

89
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#’\WF)\I%E;JI’%F&' [ s55ar s BT T vl - [4&'%\'%%['%7@ (cause in
fact) I'J % Tkl F/T HF)J%E;‘J[%.?J (cause in law) (Jf2fHT - 2007a:
180-191) - FFF%"J' FEyEr -, VW%\[FT&M RS fp‘%ﬂ:r[puw EEWELF“’[FW
U LA BV PRE (Wright, 1985) 5 i &P
¢Vﬁ@@%’Wtwwaﬂ%wurw~%f¢%ﬁ*5%v
FLF' ElIN) ‘ﬁ'av?ﬁj ' 'Pdi_f fﬁ“'jg&mﬁfIF”EJFIJ/FE' P 2E
F$WFVW%WMJW9Vﬂ@wpﬁﬁfﬁéFVW%WﬁJ’
fF[ii[s%em ﬁ"%&r[gumtu o s b gk IS S ﬁprw s s B
VO AR BRI 0 4
i_7\ ﬂxﬁ’?‘ﬂ_ﬁlr[ﬁ JTEJFIJ T TRUN ) (proximate cause) ([@?Figh )
”W” i T R i i (e
ol i 5 H VR pL% | (reasonable foreseeability) - 0 ’FLFIE/‘ZJIHF i
iW%‘Fﬁh o [ A rqiﬁ"[ﬂﬁ'ﬁjdh J = riiﬁliﬂﬂﬁ\'%dlnq
VT A [ I R
prgs rl R B T H“ﬁx’%%l’%%lﬁJ IR TP
F—j‘%l’h@ ’ ’[,‘ H‘EJFTHJII 2 B SR TR [*“%'J%%H I
HEH [**'Fr'ﬁr&l'i yay s ,W@E[ Fopr e %W%\'%ﬁl’%% R
L r$ﬂW%Wﬁjomﬁ%ﬁW§ﬁf%%W%%ﬁ
Pl J Tu?%*s [RELZ= A Y FTEJiP"F'»‘%%l'ﬁ?EII'#J T
“%JFTJM g TR FIF,#‘E'I#J VA H[**'Fr'ﬁrdl' I, > =
SIREP S HECER ) YA Py R
R il MR TR e

% Ryan v. New York Central R. Co., 35 N.Y. 210 (N.Y. 1866); Hammerstein v. Jean
Development West, 907 P.2d 975 (Nev. 1995).

o Fa% % ' “Legal terminology related to causation is also confusing— ‘transaction

causation’ and ‘loss causation’ are actually poorly defined concepts” » 3 % R

Thorsen, Kaplan, & Hakala (2006: note 12) ; ¥ 3% R Shea (2006) -
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WOy BRG] BLT] A s e 5 ’“:’E%F‘%EH PF“ Vs
= ’ELF“ PSR R L R R S E}‘F‘ 75‘“'5 i F,
AL 5 P UGAPIRY T R e S - ) -
R AT (TS T B (S SR T
%‘,’ (Fox, 2005a) « Y& =1 i » He3ssdsy] 3l JE'[JF‘J:F,%J e
wﬁ@,p%ﬁ@%@@ﬁTﬁ%ﬁﬁW%ﬁ’@ﬁp%@ﬁmw
}’%_'Q [l*ﬁl_‘i‘l_gl’:% B ',F\} "’%)Eﬁ -y f%‘]#ﬁ t‘JﬁJF& £ (R hj*[%'fp o [

kil ﬁiﬁiﬁ&%ﬁru e FTEJ#QWFA'FW"T'%EJ E IFT’”EW YR
Tﬂ’ e oy ae 55 75 T FR A 2 PR JLE"‘F'LF FEEIERS By
TR EJJ? (Barclay & Torchio, 2001; Finnerty & Pushner, 2003) -

s s V%EJ%KP*JF‘»‘F%WT@* G B IR T FTEJ#\
ggiﬁuﬁﬂj‘g’rj » IR R AR T VIRV o T TR
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F[Ffrt YR T Wl_flkfﬁi?ﬁf@%ﬁﬂj kR V= (reac-
tion) o Y[ €755 L PIEESEH A 5% 154?[::5‘?%4 (John Coffee, Jr.)
(2005a: 538) FHf + AE] TS RS FHD Ty

R V%EH‘\P‘JFNF—*@@?@* W F}HEJF#, R TJC?'J‘*’F’LF“'J'J“‘I‘F' 2
B AR VB 5 R R PR RS E ﬁirm
B 5ER IE]‘F" I,T?&ﬁ%‘%.?ﬁﬁ S ECRIER) T lﬁﬁﬂ]‘ R
B é‘naﬁ J%Eji}; ’?‘Eﬂ}f‘r%}ﬁ [HAREA 2 > ﬂ ji’p“E—L

PR AR 5 FH 1 2 ikt FTEH'\“%\'FTJM L E R
i F”F“‘j FE - FIEYRL FTFJi[“F»‘FTJIM HEE Ehﬁ}ﬁ[lf‘ff fikd - H
7Rl T :E;ZI/;EHK%‘FUJ pusgg Rl o M FTEH‘\“%\'FTJM J
i rgi‘éﬁ’f;[/[“%'%gvd[’%J = r]'ﬁﬂ%h AR HWF‘»‘F—%M%J RIS
o < BRI 2 ol pej r;vgjﬁ;; ﬂwﬁm
pIfF= T '%ﬂ“*é‘ RIEF - R ERAT R - 15 e SR
B AR S R $ gy
éfiljru’ f/ﬁF BS JJ”?F; F%w PR RS T 0 PRSP  STE T -

=R OO0 ﬁ‘ E'la[éﬁ'““t[ﬁfé 4 Dura— 4 A (555
- PR A iﬁi‘ﬁﬁ‘;‘,’f[ T EL o K Dura— 41 ;ﬂ’]ﬁﬁ\@w&w[ﬁﬁ
e e TR = 2o FTEH‘\“F%J%%WJ? FI'F;W'E‘U F'J?&'EFHJEE e

FEJ#‘\P"%’FT&I' S Ehﬁ}ﬁ[lﬂff HIRE » SRy X B"Wﬁf‘iﬁﬁ HEERE
AT [ﬂﬁh RAFT] W FTEH‘\“%\'FTJM 3 B 2o 0% fERule 10b-5
%ﬂﬁﬁ DR R o % I Ry OB 1 e (IR SR
AR RERNE - FTEH‘\P‘J%JFTJI' g S EE" F?EJ%[“F»‘FTJ

92 . R . . .
B2 5 ¢ “[The loss is] simply too speculative and indefinite in the absence of any

evidence that the market considered the stock to have been overstated because of the
alleged patent problem” » %% R Coffee (2005a: 538) -
% Dura Pharmaceuticals, Inc. v. Broudo, 544 U.S. 336, 345 (2005).
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RS+ S 5 AR S o RS R
LI ﬂy%%f‘%&gjﬁgir&ﬁ@ VEET EM @l—ﬁk’ﬁﬂ?l R ﬁ%r%
o EURf R Y BRI TS o R BT RE S B R
(S I l%?’r*‘ Rleres, #&Flr»?t VYRR T éll[&ml'_ugw&a?, » P F'
i*‘j?ﬁ[‘fé,'mwi&[% Bl Flf R R A R A R e
BT TSR T H Ay O (S SR - Lo afi - v
T )i rFLb R J/TEJ ’ /Jﬁfﬁjf/\@r preve ]E—Q%J/EJT o K
TR R wm afﬁJ TR IS ) TR 70 T

94 .. . . . . .
B % @ “loss causation, i.e., a causal connection between the material misrepre-

sentation and the loss” (Dura Pharmaceuticals, Inc. v. Broudo, 544 U.S. 336, 345
[2005]) °
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B E fﬁ?eﬁk%'wu VI RSR[5
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*EH* % T %EHWW—WJ;%J VAT 2R
PR ™ SBRAE I R L AT o SRR
5'”?’3[4‘*’9“? Eﬁ% bV T f‘ﬁi TRy R
ol 7 F‘lfﬂjﬁlﬁ' l’?“ﬁ?f ’ Fijff\rF:'_[[ E Elfﬁf’j\ R AT [ lﬁﬁj#\
[ @FLF[ P L ggﬁq@gl AilE rng TR
ﬁf‘f@:F FPTET, v (D T s £ HKE}'F’?Q{I?&J/ IJ s ,F_nga%, I
Firfres FE"E"'T W >+ SE S R Y R % AR
Y S T WS R - Dl
FUpi RS F”'%W‘”L" E'IJ?LFFF“ FOREEEE > #h uiﬂw
F‘[E\H]:fll- IFe 'r[“JF’LF[LV i Ry B T ?F'F'l I3 F{,ﬁ:ﬂr‘grﬁ}r 98 rﬂ;

Fi VAL Pk S T pAE

ﬁ:{

—

95 . . . . L. . T .
B2 % @ “We begin with the Ninth Circuit’s basic reason for findings the complaint

adequate, namely, that at the end of the day plaintiff’s need only ‘establish’, i.e.,
prove, that ‘the price on the date of purchase was inflated because of the misrepre-
sentation.” In our view, this statement of law is wrong” (Dura Pharmaceuticals, Inc.
v. Broudo, 544 U.S. 336, 345 [2005)) -

% B % % “For one thing, as a matter of pure logic, at the moment the transaction
takes place, the plaintiff has suffered no loss; the inflated purchase payment is offset
by ownership of a share that az that instant possesses equivalent value” (Dura Phar-
maceuticals, Inc. v. Broudo, 544 U.S. 336, 345 [2005]) °

o B2 %t “[I]f, say, the purchaser sells the shares quickly before the relevant truth

begins to leak out, the misrepresentation will not have led to any loss” (Dura Phar-

maceuticals, Inc. v. Broudo, 544 U.S. 336, 345 [2005]) °

98 v . .
J % % 1 “If the purchase sells later after the truth makes its way into the marketplace,
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?{J N 101
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B AR E ] ﬁ%u PR PRV
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L S T I o SR SIS > 2 e o SRS
ﬁﬁ,ﬂ?[ﬁ}%@‘Dum* = SN %%ujkﬁj—* Eﬁ @‘%‘M@ YEEl

an initially inflated purchase price might mean a later loss. But that is far from in-

evitably so” (Dura Pharmaceuticals, Inc. v. Broudo, 544 U.S. 336, 345 [2005)) -

B2 % @ “[Clhanged economic circumstances, changed investor expectations, new
industry-specific or firm-specific facts, conditions, or other events, which taken
separately or together account for some or all of that lower prices” (Dura Phar-
maceuticals, Inc. v. Broudo, 544 U.S. 336, 345 [2005]) °

100 B % % 1“[T]he higher purchase price will sometimes play a role in bringing about
a future loss. It may prove to be a necessary condition of any such loss, and in
that sense one might say that the inflated purchase price suggests that the mis-
representation ‘touch upon’ a later economic loss” (Dura Pharmaceuticals, Inc. v.
Broudo, 544 U.S. 336, 345 [2005)) »

101 B % % @ “But, even if that is so, it is insufficient. To ‘touch upon’ a loss is not to

cause a loss, and it is the latter that the law requires” (Dura Pharmaceuticals, Inc.

v. Broudo, 544 U.S. 336, 345 [2005]) -
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(> 102 =] T AEREER () (truth become known) o *iERLE » H°
R AR T S~ R D T U
LTI RTINS, 0 S N R AL R T
B+ H D BRSSO
K%%Eﬁmﬁﬂ®QW*%JWiJ&’WgW%®W*%’®%
AN R ST B S A ) 2 O
(Coughlin, Isaacson, & Daley, 2005; Fox, 2006; Helms, 2006; Kan-
trow, 2006) °

FISCBR AR fy IR Dura— RARGE T SRR T ) EhS
ﬁm@$%@%$@V%@#ﬁ’w”m¢@$@ﬁJvy$ﬂw
R R RE - SRy P LB
3 TIUARERIE DY PR PR e A
PSP BRI ERA LG S 8 Wi
IS UEN . [ ?‘ | E] T IRl pLAE - u%ﬂﬂﬂ = f[]J?iEkﬁJj‘Fifi
E%WW@F@EETW@LJ&’MFWE /o 6 B R

102 A AN L ERES TR AL ATR & A ENHE R o
Ko gt TERIMBRPR D25 - pr2 B4 GEIRELTHFAFEHGEE
GRBFEZ R KA S 0w E s LN ERBEEFRFBR AL AL PR
HEAER > F 3 FHARG - BEFRF TR ATR 2 .

103 iﬁ]%z“&%j}]‘m%“])ura_ ER RN “¥ G rﬁ'ﬁﬁ?f%‘tl—J EE

PHEORHALREL G A S22 TFATIRM G 2B B £ R
L3RRS RS AP TRABARE, AFEYRE S IRPER

B F AT E G P L BRI R R 8 2 o Ao (“The
complaint’s failure to claim that Dura’s share price fell significantly after the
truth become known....”)

104 Brumbaugh v. Wave Systems Corp., 416 F.Supp. 2d 239, 256 (D. Mass. 2006);
Leykin v. AT&T Corp., 423 F.Supp. 2d 229, 234 (S.D.N.Y. 2006); Glaser v.
Enzo Biochem, 464 F.3d 474 (4th Cir. 2006); Teachers’ Retirement System of

Louisiana v. Hunter, 477 F.3d 162 (4th Cir. 2007).
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> In re Bradley Pharms, Inc. Securities Litigation, 421 F.Supp. 2d 822 (D.N.].

2006); In re Cardinal Health, Inc. Securities Litigation, 426 F.Supp. 2d 688

(S.D.Ohio 2006); In re Initial Public Offering Securities Litigation, 399 F.Supp.

2d 261 (S.D.N.Y. 2005).

In re UnumProvident Corp. Securities Litigation, 396 F.Supp. 2d 858 (E.D.Tenn.

2005); In re WorldCom, Inc. Securities Litigation, 388 F.Supp. 2d 319 (S.D.N.Y.
20095).
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Ml s e ez sti F2RPE~ (2005: 245-247) «

U2 oo stmpims & o2 AAGRES 45 0 R A (1988: 154-200) -

13 B % @ “Nicht der Schaden verpflichtet zum Schadensersatz, sonderen die
Schuld.” (Rudolf von Jhering, Das Schuldmoment im roemischen Privatrecht

S.40 [1867]): ¥ B4 i = (2005: note 13) «
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Abstract

Besides their remedial and deterrent functions, the anti-fraud
provisions of securities regulation play an essential role in promoting
the integrity of the securities market and investor confidence. Ac-
cordingly, framers of securities regulation in different jurisdictions
share a view to balance “wrongdoer accountability” and “investor
protection”. The pleading rules of “reliance” and “loss causation” in
private securities fraud cases are crafted for this very purpose. After
the Court’s adoption of the “efficient market hypothesis” and the
“fraud-on-the-market theory”, there is a perceived trend to read
“fraud-on-the-market theory” broadly in order to extend the pre-
sumption from “reliance” to “loss causation”. Without a doubt, this
will be to the detriment of the development of securities regulation
and creates confusion. The Supreme Court’s Dura decision effectively
rectified the expansive reading and had profound implications for U.S.
securities regulation and will henceforth serve as an influential and
informative reference for securities law in Taiwan.

Key Words: securities fraud, causation, reliance, transaction causa-
tion, loss causation
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