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548 U.S. 630 (2006).
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B % % ¢ “In the case of armed conflict not of an international character occurring in
the territory of one of the High Contracting Parties, each Party to the conflict shall be
bound to apply, as a minimum, the following provisions: . . . the following acts are
and shall remain prohibited at any time and in any place whatsoever with respect to
the above-mentioned persons: ... (a) violence to life and person, in particular mur-
der of all kinds, mutilation, cruel treatment and torture; (b) taking of hostages; (c)
outrages upon personal dignity, in particular humiliating and degrading treatment;
(d) the passing of sentences and the carrying out of executions without previous
judgement pronounced by a regularly constituted court, affording all the judicial
guarantees which are recognized as indispensable by civilized peoples . . . .” (empha-
ses added).

*  GCIII Commentary 35.
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0 548 U.S. 644 (2006).
1548 U.S. 734 (2006).
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(ANIEETREERE ST EAVA RS SR S WIS SR (I N S
EJBWF",@WE‘;&'@-‘E,%@ 1 (International Covenant on Civil and Po-
litical Rights) * F?J_FZ%JI'JBE[ PIges T My E ‘”_T F‘Eﬂﬁqé
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1 FYBS > AR BRI 2R T IR A R
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%2 J&x % : “A prisoner of war shall be tried only by a military court, unless the ex-

isting laws of the Detaining Power expressly permit the civil courts to try a mem-
ber of the armed forces of the Detaining Power in respect of the particular offence
alleged to have been committed by the prisoner of war.
In no circumstances whatever shall a prisoner of war be tried by a court of any
kind which does not offer the essential guarantees of independence and impartial-
ity as generally recognized, and, in particular, the procedure of which does not
afford the accused the rights and means of defence provided for in Article 105.”
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iy %ﬁ?f;‘? {’?Ffﬁﬂﬁﬂj\ [Fild HAipl (Sloss, 2007: 524) « [fi| %) Efd["*‘%@ﬁj%
B Hamdan 2[VCERH B0 5 o Sy BB Spb 7 (s
NAEES Fx%ﬂ" BT h ERS RIS |'9FT.J B34 = (Sloss, 2007:
503-504) 7 Hamdan H[FKV | ﬁl%%ﬁp TR SRR B
R LR b 2 lL‘i_’LIJﬁ\ Vo SEETRAORE [/
[ijlﬁ\ [ (Mayerfeld, 2007: 137) o ?{Eﬁzﬁ?jﬁr » Hamdan [}
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[aﬁfngﬁxj%ﬁj/gi%%% (% (Devins, 2007: 1588)
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‘:]‘w[ﬁﬁﬂ'ﬁfdi ijr%?ﬁyf@@"@?i ﬁi‘tﬁ" LAY PS-72 N
fe R S e THCET T % VAR [y pH LR EEES R 9 B ﬁ‘??%ﬁjﬂ
(Greenberger 2007: 828) -

K BT S RE JTJ TRIEE i
- a*ﬁiﬁﬁﬁ’ﬁﬁmégvmﬂﬁ 5 ﬁiﬁggmﬁ
SV A %&h*#»%i%ﬁ4§%$é§§$
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Abstract

This essay, through an analysis of two judgments, Hamdi and
Hamdan, explores rights under conditions of armed conflicts. It
agrees with the conclusions of these two judgments, but offers differ-
ent arguments. This essay argues that in Hamdi it is better for the Su-
preme Court to say, since the Congress neither authorized administra-
tive detention nor suspended the writ of habeas corpus, personal lib-
erty should be guaranteed. It also argues that in Hamdan, the war
between the US and Afghanistan should be regarded as an interna-
tional armed conflict. Hamdan, according to the Third Geneva Con-
vention, should be therefore treated as a prisoner of war and tried by
a military or civil court. This essay considers that due to the insistence
of several judges, and reference to the Geneva Convention, rights
were protected.

Key Words: writ of habeas corpus, Due Process Clause, Military
Commission, Geneva Convention, war on terror
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