ZBHE > B+ —88 W (RENHEZH ),29-102
Ot R B FTBERE LRI TR

LAXBREHSAERFRMA
B AR BT 5 R R TR

&R 8
- ¥ =

SR » QR EF S (drug abuse) KM (alcoholism)
ZHEW  DRALRATESFRNRRES —HS TS o RBER
HOHHY  BEERLBYE (substance abuse ) Z{H »
EZHINRSBRERLBUR (AIDS) » RABRRIERELZ
SEMBRHHEEZ— o' 1A > BBEKHEHF (Bureau of
National Affairs:BNA ) R—JL/\NEFRMEZ—HAERT B
TR RE IR R R BSR4 E B ~ SUEERIEmEI R
EE | B B s RREGRRAIREMSRE - SERRERT—
TPl L o iR RS T84 6t/ (Bureau of Labor
Statistics) * E—MANE—ERBBLESRERERT &
BEINEL+EZENRBZREERBZEYMRR (drug

* hRBFRBE M A S BIF R R

UBRREEE 0 Z2R WALL STREET JOURNAL, April 11, 1989, at 1, col. 5,
GHLESN  RERN _EHETCAAE AR EESAMRARARER
15 °

2 B - 2R BUREAU OF NATIONAL AFFAIRS, ALCOHOL AND

DRUGS IN THE WORKPLACE: COSTS, CONTROLS AND CONTROVER-
SIES, 7-8 (1986).



30 EYRBEMSRITT RS R

testings ) 1 » XA HAZABIZRBEEREBERE » T
EI=ANTEEEARBEERBR Y BEEEEA2+2
REBHRE  "HEFURRAEYETBE -
REEL—BRELZHE  ZEBIBR S MRS ENE
ENF > FUBEE TSRS AR ERMAERE » s
MURE - E—SFHRARFB B Y - BAHS » BiHE
RE—NA\RENLA+AE » DEHEA—T— — H AT
14 ( Executive Order No. 12564 ) + {SREBHFERITEOH B B I
ABRETHYRER > UHREEAE FUAEBRREE o ' i
REREGE—N\N\E » BEHETIEBF R 28 ( Drug-Free
Workplace Act of 1988:DFWA ) » *HER QBRI BT LIERE
SR EF RS ZRE  OER T SER LB EE TR
ARSI HR ERETAERERBEENSE RN R
RYTRER o WA - SV B EUR S BT BOREIA » RS ~ 55
AR FREEHZESS  hillslE S HETBEEA » EXBEER
BERVREZHENZ RN BEE—SENENRRZOR
ERBRORKEE  RESEEYIRR o "R ZMBEHHBAF
BEWERUZ AR (LEEMERZES » ABENLBOLE
INRBEUFEYRERRRSEE MBS 5 i

P MR EMFES c BRBUREAU OF LABOR STATISTICS, THE
NATIONAL REPORT ON SUBSTANCE ABUSE, 4-5 (January 18, 1989).

4 Executive Order No. 12,564, 51 Fed. Reg. 32,889 (1986).

s Drug-Free Workplace Act of 1988, Pub. L. No. 100-690, 102 Stat. 4304
(1988) (codified at 41 U.S.C. §§ 701-707 (1988).

® 41 U.S.C. §§701-702 (1988).

7 BIRILIRITECGR - #5048 CFR. § 252223 et seq. (1989); 49 C.FR. §
39193 et 5eq. (1989) Bt 10 C. F. R. §26.1 et seq. (1990), R BRRANHD
gz aweg -

P MEAVERZA  XRAMAETFENBEEELR  EAH VLR
ThUHE - ABEE - RAEE - REWNMEHR -GN - EEW - B kE - 84
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BB AL HEE AR o

FERAMELEST BN B TSR S
) £ 8 RE R BB RERRER SR  MREEHBIRES -
BIBE V3 ( Time Magazine ) E— W ANEZ —HEH - B
MEH ( Fortune ) FiFIBZ A X ERMBRARUNEBLED »
HEA=ZNZ—NAT EHEBTHREREREZEYRER °
T A — T B R AERERUR - BNESREZ BEERET
HELEAZAH=ZHAT HEENBBCE TR EEYRER
MEEESZ EHANAT > aNEAXRELEFIHLERER
— RS BEEHEERLEEYREREER  AIEEREEES
R BHHE  BBERXEES (BNA) ¥GHREMNE/AE
( Georgia Power Company ) Fiil—IHH @ ERR » £—LN
“EFE—J\EER  ZATFHERE-TH/ LR EBEY)
BBZET REMEE=1TRERE—B L TRBXRITZHHM
PFME—LRT  YrlEiEE—EATHEL "

REBINE HRRERFEVREMeER - BF Ll
EHRENYE  AEERRNRBENS  NECeELHERR
ZHE - - BRiZHERA—FBE RBRERFK | (a nation of
employees ) * "ABBRREBENEFH KRG AR KARAEER
2B ERAZBAZTIELERE - M LIEBRAS » W8T
ERSEAREUAREEZMRE  HEEMRET  BARKBRE®E

&« AR - BEE - BEL BMERARE dRREEER - T
TRREFGS LIRS ERRTEORAZ HMEEARE -

9 B ILR » 2R “The Enemy Within,” TIME, September 15, 1986, at 58-62.

10 s ESERES » 2 RECONOMIC REPORT, THE DRUG-FREE WORK-
PLACE (February 1990).

U BRI ESE RS » 2R BUREAU OF NATIONAL AFFAIRS, THE NA-
TIONAL REPORT ON SUBSTANCE ABUSE, 2-3 (October 11, 1989).

2 B % - 2R TANNEBAUN, A PHILOSOPHY OF LABOR 9 (1951).
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ERSHNERZEA BN NRILES  IEESIEE S
hG#E  MREFEEZ EYREAHRR - LHEREESHER
Z 188 (random testings) » HAAHEBRIDBREZEAR
#h (personal privacy) * RNRBEWHHF KA (polygraph
testing ) ~ LIB TRV ERKLETFBRZ 28 » REEORE
SMRHEETEBFRFANLAMIZ HEER » 8853 BEEE
BLEZBN - BRI S  BEFRAZEYRERRRIR 25
ARESR A& B 2 KR (unreasonable searches and
seizures ) » MG ELMTBEBNET RS PR SRERET
5 MR —E E R R B B 3k DUREIE S T
ERERQIEERER ? WRBBNEESHNEFRTHT » BHE
EFHRAZHRBRE R » HEREBRPSHES (equal protection of
law ) KR BRALE IR 2 WA - BEFHEH 2 SR TR

REAEGESEEREG BENEBS EEHATRETIE it
BMEERR (fair employment laws ) Z % B ? H# » TamGa
B K 8% LB & (National Labor Relations Act: NLRA) *
B SEES5 Tk ( Railway Labor Act: RLA ) “Z#%&E » Z£BEH
B B M B BN R RS B R AR

REHERUHRBBP (collective bargaining)Z H %7 BE
RESHEYRERBRARZWE RS8R~ ERAESH
7R Cunfair labor practice ) ik ? MiZE & B RE RIEBR
REBHFRBTHBR ML TeEBESEHRIELSS=%
EFTHE (arbitration ) 2 8% ? Fi » QB ZREGRFE:8
RYRBEMRRTIERRE » UEREBREAENUBRS » EROR
ERARAHRNE  HRTESR—ERESEZ WY TisRE

Natlonal Labor Relations Act (NLRA), Pub. L. No. 74-198, Ch. 372, 49 Stat.
449 (1935) (codified as amended at 29 U.S.C. § §115-169 (1988)).
Rallway Labor Act (RLA), 45 US.C. § §151-188 (1988).



EEHR 33

’e Bk SEEREAT| AYEE LEETAZER  UER
B AT, (invasion of privacy ) ~ Bi# & ( defamation ) B
SR 1Y ( emotional distress ) At » HHBEZEY K
ERRRBRAER  M—WERRERARFRER ? ERBEERE
S8 EEEERRTERE - REBEATEAERRE ( wrongful
discharge or unfair dismissal ) Z %% 7 JLILFEHREY M & 5 &
T8 Lk LRI -

Ax 2 HY  BREYH LR SEEEPERB—FRIEN
BRI RAER A » 2SR EARG o F—HRE—/ N\EL
YEIBRR S BB > BRI IR B ER ~ @A R
FieBHI BB @R HIE S REHEBTBORA o 58 805 REM R
R ARG EE LPE  TERBRBESRERZHA -
RKEHSBREMEARIE - URRIEYRERBRSRIHER
Bz ARFARBEREZ FE - S=HOARXERGBEEHEZ
RIFAPREE A i — LAY R # s K%t 8 (Title VII of
the Civil Rights Act of 1964)» “ — L =fFR3EE & H:(Vocational
Rehabilitation Act of 1973) *“RR—ALNOFEEEERALE
( Americans with Disabilities Act of 1990: ADA ) " ks »
NEFHRTETEEFRERRERNEBCRZEE - FHEROTH
TeMSREY RER RS NE  FRBRAUGIEZRET
NEeEQBRESHHEE » DIRE BRI BRI R X
EREHEZNG  SERORUSKRERZHP » RHARKRSE
(OEEHERBRERCERES ) nFAERSEE LBETRAZHE
% KRB IR B REBRRS REREBILELFTR
B o BABBARERIEHBREFILETERFERAR

15 Title VII of the Civil Rights Act of 1964,42 U.S.C. § § 2000e-2-17 (1982).
16 v7ocational Rehabilitation Act of 1973, 29 US.C. § 701 et seq. (1982).
17 Americans with Disabilities Act of 1990, Pub. L. No. 101-336 (1990).



34 WYRBEMBRBRFTIES SR

REMBELRE > FBSNERS S EE M RT3
RIMBTBAARERRLERRS R o

O BEEZIHEMBIRBILERTERA

W —hANETEPHRENRRER"

TAEBETSRRESEH: ( Drug-Free Workplace Act:DFWA ) »
RE—I/NEF=ZA—BEEREN - FEEAR THIHENS
(@FEPFBBBLIE  MAEANRAESEARE LT AT L%
ROMEMERESBTBNERENE » ANESEZ AN o
FRMET (subcontractors ) R HIB RSB BFERIEE
F EBOESERRESER (Office of Management and
Budget:OMB ) 2 —IR{TEER » HIRSAEZ#H o ©

RBAEZBE  ZAWBEFRBTIEZRT  LRESH
HEUNEHHEE » HBUBEERNGORB BTS2 B
BRHEER - RROMSERNTFITE > HoURMt— R
. LAegBr -

@QEANKRBERH—HEY » UHEREL TSR »
BT S ~ 8 B ~ WA RERLIE szt
SYE | (a controlled substance ) + [EIH it MEHARE 5 7 3 3 %
ZHRROZIREE WO RTS8 ;

® MRHRE— SR RS HYBERERMEEHE TV : Pe
terson & Massengill, Employer Response to the Drug-Free Workplace Act of
1988: A Preliminary Look, 42 LAB. L. J. 144 (1991); Tatel, The Drug-Free
Workplace Act and Related Federal Antidrug Rules, 71 PUB. MANAGE-
MENT 20 (3) (1989) K Olsen, A Comprehensive Review of Private Sector Drug
Testing Law, 8 HOESTRA LAB. L. J. 223, at 226-227 (1991).

¥ #R 41 US.C §§701-707 (1988).

% PR 0 28 Governmental Implementation of the Drug-Free Workplace
Act of 1988, 54 Fed. Reg. 4946 (1989) B 55 Fed. Reg. 21679 (f990).
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LRV —ERREETNHER  REARBREAHDAR TS
ZHIE
(WVELIEBE AR HEY 2GR
(i A 3 —— S B BE T YRR B SR
EEMTEEREMEREYZR - RELERRKBERZ
HEhA%E ( Employee Assistance Programs:EAPs) | K&
WRBEERZ I AR BB EES |

COEBE—MEROBABN LERESBHABNERTNZR
BE  HieE— g ;

(dEZFEERD - BEEEEDS-MNRBEE - RERFZEX
R BERBUN RIS M REZ BRGY - SNRJRELE

(i) 8 TFZ BRI R EZ BN
(i) TAE B AT R R I Y B E SRR R A
ERGERREZBILT .

eRIZEESBEERKB LRERZEARTRA » REBRIK
BRI MZENIT 2 B A - EREAFGR BB & Z B
s

HREAESBERKE LREERZFAR="TKAN  BHZX
SBEMUBRE  REEBMASARBZEAEYVEYSEEER
FE K

QERBIE RS FAELEZHE » BIERGHE— R RS
PR )

ERARPRBLIEZERT  DRESBFBUTERHEIER
BT A BLER: » RIS & 5 1L B AR MBI E ~
B8ty o REZRIE (debar ) ZREFE T RSB FREE 48
2If o™

2 g2 8 41 U.S.C. §701 (a) (1) (A) — (2) (1) (G) (1988).
2 pasAlemE » 2B I §§701 (b), 702 (B) (1988).
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B R AL 2 kR B E AR - METHREZ Bk AR LB -
BRTREREEEBAHEER - RIBBEZ M » A2 TR
FELUTES | @QEREBERR T ER— R8T
MARBEHERTIEZUNSBEEHBEVRRZ HR  OHRE
FEHEEREZREE  URRERTHETEESMES ; Ok
BIERBEETESFRAKE | kAW KREREFELIEERRRK
VRERBEMEMAR » UHBRBEUREE B Z 5k
BHREZNE - "HE L FEPEREERES KT
BERPITZRAKRITHN - §% > RBEREZHE » RIERBEE
ERBEETLIEBMAGEHRENEESR  SREAEENEED
[ BRI o K » ARAERERABHER IR EEEY
RiENZ %% T (under the influence of drugs and alcohol )
WELME - Wit RBEARR L - SE LU B4R
[ BB | ( getting high ) —&F » MEEHBARLEZHE o

B EpFEEMZITEURAY

X B EPB5EL ( Department of Defense:DOD ) % —/L/AJL
SEPOA  MAE—HLIEAB SR WiTTE#HRAI ( Department
of Defense’s Interim Drug-Free Workforce Rule ) * *@HR
ACRE TR 3IE (defense contractors ) o B IBIIEITEH
Rl THIMERRECEE TEIGYERSEER  QFiERER
RERM ( classified information ) Z 545 ; K (b)HfthFEEHERR
RERBEREZZ (national security ) » AR ERERE
RER2ZEH  MEAEELIEE—RRBETEABRZTY - *

3 AR ELES 0 28 Olsen, A Comprehensive Review of Private Sector Drug-Free
Testing Law, supra note 18, at 227.

2 2H 48 CF.R. §223.7501 (1989).

¥ EHEERNEERE ERABAN - WAL 2848 CFR §223.7504
(a) — (b) (1989).
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R IETEOR A > R RFRANE M & LB TR
LSRR B ER 23T ARG » e RS BIMA — Tl - REFAEH
TARBEN » R —THGRAEZ HE » MEZHG RS > B
HETHZHE "

QB VIR ERBEMERY AR » M 5150 5 5 v 1 B IR
BRE R ~ 30F ~ B~ WIEEBRIGHAMK

DR EENZ R RERDTARBRIETER S

fF PR e 2 R ¢
ORFHAELREE  RUKEHHELRE SN A
ﬁ ...... & ;

OB ISEZHERARERREZ HE  ERRIAEN

B - AATECRARNG AR ER ERAER2MBET ( safety-
sensitive ) ZRBE » MENERIREYRER o 7 HARTESHIH
R ERRRASHER 2 BYREBS R - (HRBZIEHRE Y
AAFBOGE R 8 7 2 %% 8% ( Questions and Answers ) H » HJ
HERTHMERXZHERESZRBE » (LIRS 2 2Y)
wE > TREGRREERERSHE  AIRZHXEBRERE
AH BITRE o " 1A » RTBEHALGIRERET - SHESHE
BHEESBRERARES QR ERBEYRE > MERXBESBRE
Ao REGRIEAZIFLE  RENZHBHERER - Bk B
YIRBESARBEHERARS —HBE (follow-up ) BI% » K
EHESRERBEEERIHBAT  NBFFBRZ "

ERBEZRBEREERERER, X EEERTKEE

26 BERMHES © 22 E48 CF.R. § 252.223-7500 () (1) - (¢) (4) (1989).

27 B S 0 BE48 CFR. § 252.223-7500 (o) (4) () (1989).

28 gl » 2 5 DEPARTMENT OF DEFENSE, OFFICE OF THE SECRE-
TARY OF DEFENSE, QUESTIONS AND ANSWERS 1-2 (1989).

29 BER LR » 248 CFR. § 252.223-7500 (¢) (4) (iD) (A) — (D) (1989).



38 WYREMBRGGES B

BB HE - MBS 2 NSRRI EE o © — B
S MAREZ QB E R 7R S GFHE S T2
RFREREREASERBRIRBENTHANEZHTA T
K2R o™

O TEMEMZITHRE

XBERESER ( Department of Transportation: DOT ) B2
—WVE+ZR SRR RSB BB > T4
2 ( Procedures for Transportation Workplace Drug Testing
Programs ) * " BIERWFHZS ( Federal Aviation Administ-
ration) WA B8/ (Federal Highway Administration) ~ Btk
835 )5 ( Federal Railroad Administration) ~ B EB&R
(United States Coast Guards) ~HiEASR:E#)5 ( Urban Mass
Transportation Administration) RBfFLHIESIEH 1S (Research
and Special Programs Administration ) S5 {H B 3B B T &
HEREGCBYE YR R TR L GRSy 5 R - i
AETERE  IAREFEZA  RECECRT » HENE
ZEHFBRERIRRE  #ERALYRER - FELIBRBMESR
HREEMEH 2 (LBYE -

AR ZEBILIETERR AT B2 7] AENREIRTE
MR  MABHEZHEY » ERh=EmegEtth » g
BHRFRRBERIAMRR - MAEFEG LM B o B4
B BAARBHEERSSIUCE RS » HTABAYE
RSB BYRR SR o A - 2 BB S5 BBt

0 BARA LR - BR48CFR. §252.223-7500 (d) (1989).

M

2 B8R 49 CFR. §401 et seq. (1989).

3 WRILR 0 BR49 CFR. §40.21 (a) (1989).

4 BAF LS » 2 Rinternational Brotherhood of Teamsters v. Department of
Transportation, CV-89-70308.
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SR - EREEREYHREEARED ZERBEREDRERS R
K& (unconstitutional ) MM « M E KR EMmBHHSN
S AERBREE R B AT YR ERZ TTBUR A o ®
EEMNY  ABERARENEXEL_A—H  EXFR—HAE
SR BYRBRHRESE " T HEEREE  MRHLENE
FEA S ERGEEEZ RS ES R

BRALEAR  FERERAZRBES  HEELERMERAZ
YIHRER ; TH7E IE NIRRT FE AR AL B ~ — R fTRE AR ~ B E
ROBEMERAEEEYZHE  UREREBATREER &
HENSBEEREYING - TRI/UEHZ/LBYE  MEEKMK
% ( marijuana ) > 54788 ( cocaine ) ~ B H (opiate ) ~ &
JEfihéy ( amphetamines ) R XBHIMFE (PCP) FHEN - “ER
SRE T EYREREES SR RE  BLEEERRERE - 5
BBtk SRt RIE - B A BIERRHERIGGER

FEREBYIMEBIERF (testing procedures ) A1 * AITER
ARG EEZHE  BBNA— L/ V\EZTEHE  BEER
HEYIERET 0 S£ERY - iR ELHEmCREE 2T
BMESHERENFZHR  REERHERREZRBEKm
(urine specimens) ° “—J/\JUERAGZHFITEHE » MIEE—
LB RRERF - — RIS SLFRRERF » HERERE
# 48 (Department of Health and Human Service: DHHS)

35 pApALEL 5 22 B Transportation Institution v. United States Coast Guard, No.
88-3429 (D.C. 1989).

3% BRRALEL » 2555 Fed. Reg. 1236 (1990).

37 mEfAHEEE » 22 B Procedures for Transportation Workplace Drug Testing Pro-
grams: Final Rule and Notice of Conference, 54 Fed. Reg. 49, 854 (1989).

38 BAFAILEYL » 25549 C.FR. § 40, App. A. Section 3.4 (1989).

39 BAALLEE » 2R 49 CFR. § 26.27 (b) (1989).

O 1d. § 40.23 (1989).
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E—TLA\\EF R 2 iR AR5 B 3 Y he e 5 ol 15 AR AR
(Mandatory Guidelines for Federal Workplace Drug Testing
Programs ) “ iz » MBS ZEILE - ZEEEHGHEN
WS PR i bR LU BLEE YRR R ~ IR B R H R E K IR ERE R -
HER=EZREEHNE  UEARCBRERRGEZRESHE
EREFEZREIRRF  #HURFBHEEEYRBER < EHRERT
¥ MAHMATRRRBEZRILE - "RERZEVRREFT
EZ2NR5 AR B LB BEHERZRRYA o

B LA BRBEYIRBRIEF ZHEA » FITBHIERGHERR
FHEEBBTEMAREA (notification ) ZEF » B IFER
EREFHMZENS DSt EREMRERCH - “BE 0 BE:#h
VRV BERXBREREEA K - IS EMEE RIS FH
A o

D) JRFRE®RHIE AW A ZTER R

Z B BEIER ( Department of Energy ) FiB2Z R FREEHIR
B® ( Nuclear Regulatory Commission:NRC ) * & —/\
JUEARN AL BAH—HITBERA » HEREERBZRE BB
MEFRERIREG R B ZILEARRT » YEA RS —X3
BREBZ B E (a fitness-for-duty program ) @ WHEZH R
B WHRREEREY AR BEAELER - “HE > B
TEFHRERH R HEMBLEREHZERERAL LR
KRR EE ( protected areas ) ZAEM A » BIEAZEHIER

41 BRR B — R MR 2 2AE © BFS53 Fed. Reg. 47002 (3) (1988).
2 4

B BRI » 2R49CFR. § 391.87 (1989).
“ BARCELAS » 2 FLEAP Training Program, 49 CFR. § 391.121 (d) (1989).
4 BAFNLES © 2R10 CFR. § 26.2 (a) (1990).
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REURBZ Hih RO ERHERS » WEkE—WEH -

HREGEERER S REHBEEES > RHit - RXfTBORRIRET
HRREYRERZ FE - ERRAREE R A E BT RS Rk o
BRAME  WEREAREHRBEE (SHAERE ) #EFHA
WA ~ TR ~ 8RB - RIE MO REBARR Z BB - @
B ERHRREIEEA - "ERK SRR AELEKE » #
BRFEAREERBRZA RERBEEARR R EHE
RANRBEESE AR QAR ZREB AR/ ) HE
SEEFHREMZAFN - BolfERLIEEE (unannounced ) Z
HRET o “ERBITBHAFIREZEERMERB AR » A[RE
FrEMHEMTESATEERARES - BRMS @ SLRREY
HIZHERERANC 2 HE TERET  WrlERHESRZ & Ak
B BT » BURBER AR BEF AT BN SR AR A SR
R w] e o ©

LEEARRE BT EBNKER  IEREEDTHHERA
AHEEAZGEBBEN © B BEEEBRAZEE-RBEMED
AFRERAEREEGE - “ERREEWR L EAZRME - EWE
ETZPEKRRYT  XEBREEEAZBYTREZH  IERZD
SAER  AEEHEAZERE o " EREMEAEBEHEE R
RREERAERE ~ EHRBEREZ WL - NEVELER
A HZGEHE o~

SN HEY R ERNBRREFAH  RTEEHZRGEA

% 1.

47 BRFAEES 0 2R10 CF.R. § 26.20 (a) (1990).
8 1d. §26.24.

4 1d. §26.24 (a) (2).

0 rd. §26.27 () (2).

5.

52 1d. § 26.27 (b) (3).



12 EyREMBREGIEZSNR

ERERG—EZENEREEEY R BERRRS R IEEHE
(Guidelines for Nuclear Power Plant Drug and Alcohol Testing
Programs ) " QIR - 158 B2 A » SRR R# 4L
( DHHS) ZE—JL/ \/\EFfifh Z Bl Eup e & A MERE
HEENXKRRRZ REERROBIERA LR RRER
e R IERERmE o

B LR Y R BRI R A - AT BOH B R AISIE
HRRLFEABRIT 52178

@ HRIEBERERZ AR » FURMTHETHZHERE
s 2

OREBHRBEHE (supervisors ) ~ IRAHEEHEZERE
B2 AB (escorts) * BHERELEZIIH ;

CRI—HRRBEMEB AR (EAP) ;7

OHEMEVRBEERMER S RZEWMED  REHET
ZACHEX Y et ERERERNERZH

EREHNEHEREREERERE "R

(OHBERZHEZBE  ERFAHER"
HEEERZATERS - £TBEHRAE RN RBR EREY KB RR
ZHE  BERANEED B RIGERf AT EREEEES -

53 #2H 54 Fed. Reg. 24, 484 (1989).

54 BHRA LSS » 210 CFR. §26.20 (1990).
5 1d. §26.22.

% 1d. § 26.25.

57 1d. § 26.71 (d).

8 1d. § 26.70.

% 1d. § 26.73.
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) EYRESBRRASIECEELSH

A BB EBEMETEZFHR

WRTFE - BENSBEREEYREMIGER » HIERREE
BRI TIEBRRE AR WRER » ¥ &5 REETEES
ST RFTEER L RS E R RINF (unreasonable searches
and seizures ) 2% o HEIFREAE | [ ARRBIAS ~ &
FRMEZRE  TIRRSAAEERRIZER » FEERRE
B30 BRIEENEE R SRHAEBREER . | " Hlt—§&
ERrXHE  CTERRIFBIE ARRERATZ EREAHT -
Bl » ZE/ARSEE (public sector ) 5TH * JBHES ~ B BTG BIR
EORFR A BN Y R BRI ER S T » HAuk i EREE s - ©
Al —E T RREEREEARAEHEE (private sector) BEZE
VRERRBRS R IR—ERBRCEEPEHR -

— TS » B REERARE —RARS BEERHEAER
% @E et HFERRTA (state action) ZH# » RAIEHR
HF,AFT2 (private conduct) *RARBKZFR (governmental
or state action ) ’ TIRESHIELZ AR o “BHINE > &

¢ 28 U.S.CONST. amend. IV.

61 ﬁﬂﬂﬁﬁﬂﬂﬁﬁfrﬁ"iﬁ)\ﬁﬁé$ﬁ%B’L?‘Eﬁﬁﬁﬁ)’r%IEHWBEE%EE&E
RBZ2PH N[RRTHEX . Bible, Employee Urine Testing and the Fourth
Amendment, 38 LAB. L. J. 611 (1987); Bookspan, Behind Open Doors:
Constitutional Implications of Government Employee Drug Testing, 11 Nova
L. REV. 307 (1987); Joseph, Fourth Amendment Implications of Public
Sector Work Place Testing, id. at 605; Schroeder, Drug Testing in the Federal
Government, id. at 685 B Williams, Governmental Drug Testing: Critique and
Analysis of Fourth Amendment Jurisprudence, 8 Hoestra Las. L. J.1
(1990) 9 H BIMZ SR ©

62 REFAILBE » 228 Chermerinsky, Rethinking State Action, 80 Nw. U.L.
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Shelly v. Kramer™ —% » B3R5 kB I @ PIR M A B R B AT
EEMARPERZ W EZ A BOEEBREEZ &R o M
ftEvans v. Newton™ &xMarsh v. Alabama®*R®i% » BiF B B &
Be X & i H B 28 A 3L # & ( public function ) % B FF # &k
(governmental function) Z Bk > ABMAFHEZLAR » UK
REIHTEHREH LR FBRBINZ B RtB2BREEZ R
&8 o #£ Bertorn v. Wilmington Parking Authority®—28
RARHERLES AR EERSBEANZHER (entanglement
theory) *BEREBINHEMAZ BHEHHERE L A (substantial
involvement ) * BUEREZITAMERNZHENE » AIZAA
ZIRBERAR—EERITA  MIBEES B - BE - B
LRk s HrERK S (state control ) Z B » &
HEBRESNBAZITAEHEEREZ %4 ( substantial control )
B MIZHETAMERABRZEE "
ERLBHEEZEBINARESHEBYERARBR -3 B
BRAIRAR—BEHKTA  MESBHRELENBERZEH ?
BAR MRS » SERFLM ke @ N kn | IR EZ M AR A
HENBHERLQBIFNBMEEES - Kit » Zo%> LR
AREBNEE - EHEA R EE AAME (a sufficiently
close nexus) ' ZEEFRZHMER  BRARBKRZTH“H

REV. 503, 508 (1986) & TRIBE, AMERICAN CONSTITUTIONAL LAw
§181-1 et seq. (1978).

63 Shelley v. Kramer, 334 U.S. 1 (1948).

% Evansv. Newton, 382 U.S. 296 (1966).

5 Marsh v. Alabama, 326 U.S. 501 (1946).

® Burton v. Wilmington Parking Authority, 365 U.S. 715 (1961).

7 BARBLREMFE L FFEBL R 0 2R Parish v. NCAA, 506 F. 2d 1028 (th Cir.
1975), gEF Rk » WA LR LN Q5 HEREHNZER  RAXEXH
BB B ® ( NCAA ) 28 » EOBABEBNEERSEH -

¢ BPIfiE » LR Wilkinson v. Times Mirror Cotp., 215 Cal. App. 3d, 1034,
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B S kA — B R N MR R R R  EEMEEIIRE
FHEIE 2 ®E) > 7 Skinner v. Railway Labor Executives’
Association® —% ' B S EEREYRE-LBRBLAFIHER
BERREEYRERRR  BRXRAEEBNBEREGMEL
FEHBRBEZEH  NABRFEZRMMGIAZRRAR B
E R AT BOS I B AR S o PRI R SRRz AT 0 E—
ISHERGHEEHAR BN REA (agent ) —H » WK
SR HETE BHEBE ( the degree of governmental
participation ) ifE o "HARZHE - BRBRZHE » AlRE
B B E » ARBEHASEIE AR BASTEHAIAS -
F{HBRE R R EETERR S MAURLT - " LB M & - fEBA
eSS LR e rh > MR ML BERR » AR ERE R
B AR (legal barriers ) 562 — M2 o " EK » BIFRBT &
HHEKBEEEERRS AR MATREEXEEENRBER
JE (intrusions ) Z M » “7EEREHET » ARBABNIRE
EE TSR - BYRBREERR - W ARZABAEEAT]
ERBAFZ REAK T A (instrumentalities ) i EL o " B R BiF
BE R —RR - AEHER T ABBEBNEHGZTBORR
HENESEE( HEY R I RIRER » B 1 ERE B LR
I 88 1 R B SRR B & B ™

264 Cal. Rptr. 194 (Cal. Ct. App. 1990) B Hennessey v. Coastal Eagle Point Oil
Co., No. W-003611-86 (N. J. Super. Ct. Law Div., April 28, 1989).

%% Skinner v. Railway Labor Exccutives’ Association, 109 S. Ct. 1402 (1989).

™ Id. at 1422.

" 4. at 1411

" . at1412.

B Id. at 1411.

" Id. at 1412.

I

76 BAKL B + B R Williams, Governmental Drug Testing: Critique and Analysis of
Fourth Amendment Jurisprudence, supra note 61, at 35-36.
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ERCEABEERINRRENESYRERBRE —MER
5 AEERBPREEMEERT BHE%  B—THEERE
ZBEPR - REERRETEBZEERTFIBZ 8% ( searches )
BATIH (seizures) S ? ARBBFAE B ik BeE £ 4 2 Unitad States
v. Jacobsen” —RZ Bk » BREEB B ERFIEBZEB%
REBREENEARLES I - MEENSR—BH e S
KRARRGEE | "ERZELRMEBREAZING » RIEBRFK
BTSBHASEHZWE | "MiZBERFEBEME W - g
RIEBNNMEX—RHHEFR (possessory interest ) ZF i
B "—RME B LRERESMNERNTSL  BINORE
AT 30 2 81 K AR - TSI ee i P IE R s % »
SRR D BB o * BB B BB ZERTE Skinner® & National
Treasury Employees Union v. Von Raab™ & + t1ig& 15k
HRKERIERRBER SR —3  RESRNEARLZS
HE > Wit BB RARR NS L SNETERFiEHBs 8
o “ARTH - B RIS ER SR MR BT B G 2 By 5 A
AR MINEFASBESNERE L 2R Al WENSHE
AIMUBERZ BHE o —BTE » BEHRRREENEEA MK
WERIEEMT  ELAEEEAABIES Kt » RERE
FARLHEE - MERBEREMTRRES R YR AR o

77 United States v. Jacobsen, 466 U.S. 109 (1984).

™ 1d at113.

" W

8 .

81 BAF 25 - gﬁ.Railway Labor Executives’ Association v, Burnley, 839 F. 2d
575 (9th Cir. 1988) Br in re Krolick, 32 A. D. 2d 317,324,302 N.Y. 2d 109,

. 116 (1st Dept. 1969).

8 Skinner v. Railway Labor Executives’ Association, 109 S. Ct. 1402 (1989).

83 National Treasury Employees Union v. Von Raab, 109 S. Ct. 1384 (1989).

* BIRIERE - 2R Skinner, 109 S. Ct. 1402 & Von Raab, 109 S, Ct. at 1390.
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Bt 3 5% & B Bi fESchmerber v. California® —% » S &It
BB SRS B RRTELESUNEEREREE
(B3l k462 BRI PR BmEE R - Mim kS B A ez
PG FEEHREBERA—  “"H—REHEIRA RS ERE
HiiZt Skinner” —&R$IR% » THEBBRERZBER

BINLBERRBEEYRERRER  HERRRELENE
IERFEBZ 8% AIXRES RS (unreasonable ) * IR E—
BEZELE LPE - ML BEESUEERFER Y
(reasonableness ) —5 * FHEIEEEITH (police conduct )
FrERE—EARILFRZRERS " HEREHRREHHEY
KERiRERZ Y 0 AIEHEZER  RERHAH S EEECapua v.
City of Plainfield® —%R2Z R#E » REUZHRBHRERZER
( procedures ) B AR ( methods ) Bi#& * RHAFHERTLE
ZHEE c EREVIRBERBRZEFRAAREGAHE - EREEU
— it €8S ( societal attitudes ) Bt & EfE ( social values )
TR EH BRI IR Can expectation of privacy ) 3RK$EH o
SR+ Bl — Mt &S S EEA BRERMN ? &5 Z R#ER]
RHEEAR—B - GRBARBRHAZE (public opinion polls ) °
Z—IHFE BNt & # & ( prevailing social norms ) ZEE
B hERANEEBCRENmMR M HRe%E hakBR—&E

85 Schmerber v. California, 384 U.S. 757 (1966).

86 HRAUL SIS » AJE B Feliciano v. City of Cleveland, 661 F. Supp. 578, 584
(N. D. Ohio 1987) K Storms v. Coughlin, 600 F. Supp. 1214,1218(S. D. N. Y.
1984).

87 BAFMMEE + 22 B, Skinner v. Railway Labor Executives’ Association, 109 S. Ct.
1402, at 1413 (1989).

8 EARMILAL » 2B California v. Greenwood, 486 U.S. 35 (1988).

8 Capuav. City of Plainficld, 643 F. Supp. 1507 (D. N. J. 1986).

90 BAR MRS » B R Gordon, Drug Testing As a Productivity Booster? TRAINING
22,28 (1987) K Note, Employee Drug Testing — Balancing the Interests in the
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HEHER " BEAMERERESKBR A  BEREREHE
BHERRX  BHINES > ARBRABA—L Tt &2 MR 2
—ER—FEPREEE  "TAEALBHE - ERRZEDN S
hEEEYRERERFIEECAHYE Bl Te8g - R
BE—BAREHL—BEE LA TRER  FrEERRHe
HB—H > LUHTEE B “EEEWET » ERUNARBRUE
RBBZHA » KBRIL—HFRE » BATE » 7818 Capua
v. City of Plainfield —% » Bf#SH15 BBz 1@ I3k » AR B £ hr
BRZEYRBIARERBAEMABRE S B TR LR
i ERBEERRLALEZRARERE - ZRBZEYRB SR
PRI o M Rk - B R B BEZERIE Skinner —58 > @ 45514
RERERIRE I EZEYRARRBRET O  BHGCHY
HARBAEERNEERFREMNES BIEE  URTHAY
REZ SEBFF 4 (legitimate governmental interest ) Fi%
TisE o * 4¢if - BELERHRIEEREFSREZHR » 8P
BRI I — R kSRl o
ERBEINRBEERFEY R ERISERE » E5FERT S B
BEBEEERABIEZ KRB (search warrants ) R HEMAE
FJ§E (individualized reasonable suspicion ) RITHEH 7 75 B —
ERRAEZ BHEBEE o NN R iR 7 A

Workplace: A Reasonable Suspicion Standard, 74 VA. L. REV. 969, 971972
(1988), IHEHEHBZREA -

! BHAA BB + 2 F.Camara v. Municipal Court, 387 U.S. 523, 537 (1987).

92 BRSNS, » B R William, Governmental Drug Testing: Critique and Analysis of
Fourth Amendment Jurisprudence, supra note 61, at 42-43,

% BRRNILE c B H 4. B Note, Employee Drug Testing — Balancing the Interests
in the Workplace, supra note 90, at 972.

fad Cupra v. City of Phinfield, 643 F. Supp. at 1507 (1986).

95 Skinner v. Railway Labor Executives’ Association, 109 S. Ct. at 1414 (1989),
BBt — Pk 0 TEBKBEBEA United States v, Montoya de
Hernandaz, 473 U.S. 531 (1985) — %2 RARMIK o
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HERBZE BB TREREKSNERZEBR  —REERA
FIEEEZILE - BHfiE » 7 Division 241, Amalgamated
Transit Union v. Suscy®—% » B LRI PR MZ RE
PR AERZ  BERBREELE o LA » HAlverado v.
Washington Pub. Power Supply Sys.”—% » #EB WM B &k
BrElE 45 - HEERBRRBEE ZEY R ERRE - 2B
{47 B % (administrative search ) » Kt - BB AEBEE
MEHEBZANAET o ® W EAllen v. City of Marietta
Amalgmated Transit Union, Local 1277 v. Sunline Transit
Agency® W% B A B th @A RLIRBEHRBEZBRER
HEERERY » DRSBTS SO RN 2y b - T PIEREE
FERERE  "ERBEL AR hASRERBELERSE
FHFERE BN ERRE RN HEY R ERRER
FRBrEASET RS BRELS  BATRERZBERAHE

9 Division 241, Amalgamated Transit Union v. Susay, 538 F. 2d 1264 (7th Cir.
1976).

97 Alverado v. Washington Public Power Supply System, 111 Wash. 2d 424,759
P. 24 427 (1988).

98 s » JREJZR R Rushton v. Nebraska Public Power Dist., 844 F. 2d 562, 566-
569 (8th Cir. 1988) » ZEREEEER BT HZ B LI EREHR - TER
Lovorn v. City of Chattanooga, 864 . 2d 1539, 1547-1548 (6th Cir. 1988).

99 Aflen v. City of Marietta, 601 F. Supp. 482 (N.D. Ga, 1985) B2 Amalgamated
Transit Union, Local 1277 v. Sunline Transit Authority, 663 F. Supp. 1560
(C. D. Cal. 1987).

100 BRI LB + 22 R Allen, id. 601 F. Supp. at 489-491 B Amalgamated Transit
Union, Local 1277, id. 663 F. Supp. at 1567.

101 mopAmeein I 38 2 BAR 0 22 R Miller, The Exceptions for the Warrant Re-
quirement of the Fourth Amendment, 17 DAILY J. REP. 3 (1988) & Oslen,
A Comprehensive Review of Private Sector Drug Testing Law, supra note 18,
at 236237, ENDANEEFEHEFFEHRESER > 2R Wiliams Govern-
mental Drug Testing: Critique and Analysis of Fourth Amendment Jurispru-
dence, supra note 61, at 50-63, BHREEZRN -



S0 Wy RBEMBRESECBH

HER BEERBRAR > ERXREU WM HEN B (prior
suspicion ) ZHR > MR ENHENZ ETEZMERNZEY R
gk - NSRBI EEBE T Rhisle AR ML
Eik o 8BS > ZLovorn v. City of Chattanooga'™ ; Penny
v. Kennedy ™R Rijii Amalgamated Transit Union, Local 1277
v. Sunline Transit Agencyi&® * B LK ERGQMRB LY
HURE - ¥ERABEEREZ TR SR ENSR » 2—
HASHEZHEE  MEEMSEEBIBEERZRE - RZ ' FE
FLEBHR ARk B mi M B th & KNI B R IS

PRBER LK EN BRI HFZ EYBRER S R (suspiciousless
drug testing programs) * AEMEAFLEEEHRE  mMAH
BERSBRELREFA BRI W T ST  BRENABRES

EXFitRushton v. Nebraska Pub. Power Dist. K Alverad v.
Washington Pub. Power Supply Sys.®i#&# & @#EPolicemen’s
Benevolent Association of New Jersey v. Township of
Washington™ ; McDonnell v. Hunter'® B Scheemaker v.
Handel " #REN o RSB LFERZ MRBRR— » Bzl
B B B IR 7 B BRI Skinner— 8 » &3¢t Bk —&H: -
ZPHMUMR  BRBAEEEERFBRET  ELBREZRILH
BYRMEE  MBNZAAXAEHRES S QIFEAH
AR B ENG R E o BB R B I A R LR

HREER TR BEREMGRY > BYHEHEERE S had

102 1 avorn v, City of Chattanooga, 846 F. 2d 1539, 1547 (6th Cir. 1988).

103 Penny v. Kennedy, 846 F. 2d 1563 (6th Cir. 1988).

104 pylicemen’s Benevolent Association of New Jersey v. Township of Washington,
850 F. 2d 133 (31d Cir. 1988).

105 McDonnell v. Hunter, 809 F. 2d 1302, 1307 (8th Cir. 1987).

106 Shoemaker v. Handel, 795 F. 2d 1136 (erd Cir. 1986).

107 BEFMIESE s 358 Skinner v. Railway Labor Executives’ Asociation, 109 S. Ct.
at 1417 (1989).



REWR 51

Bk THEAENTHERBREEBAEFHRHER ( post-accident )
2 BB ER (automatic testing ) Z1HE » BIRFEEMEAT »
REE BRI 2 RE L ERER FISEK - FREN 2R
At » BERBENRR R HEREHRRES o “ AW » B
BEERAEZRY » WREREMERMB SR E » s
B8 ik kpE ZE Transport Workers’ Union of Philadelphia,
Local 234 v. Southeastern Pennsylvania Transportation
Authority* —RZIB » EABHEEZHE » ERBEUERS
BREBZ RO - XA RO BRERELTIEEAMD » RBEEM
BB IHHBEYERE  IIREHRREZ AR EYeE
HB—Ak2 8 - ERELEALYE » B ENTEMHEBREATHE
% Wit HR%Z BEBY  MRast—P2BiE "

B MAEEFE—EERSFH

ERILBERG A5 HRMAEEE —BERRARRHBEHHZE
7o MERERBEZEYRERRER 7 BRILRS - B LRk
FERij@ERushton v Nebraska Pub. Power Dist. " —2 » @§t %
HELPHRERMMZRE - £FZRY  MARERLERKRIT#E
REZRRE (BERTRCEEE)  BEREFRHAZEYR
BAR » BRESHHAEESE —BILERARRZ ZHED - HE L
e R R B A RETREZ KRB AR AR » MEHEBEEHKFT
B BERPERER AR —EER (illness ) ZBHE R TR

108 1. at 1421.

109
Id. at 1408-1410.

110 Transport Workers® Union of Philadelphia, Local 234 v. Southeastern Pennsyl-
vania Transport Authority, 863 F. 2d 1110 (31d Cir. 1988).

11 gasAgrBE > 228 Oslen, A Comprehensive Review of Private Sector Drug
Testing Law, supra note 18, at 239.

12 pushtonv. Nebraska Public Power Dist., 844 F. 2d 562 (8th Cir. 1988).
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& o MRRBBILTEHRED > MEEE—FBRE (sin) * iR
=—HEKR o [ WMEE—SEN  BMERAR—BERZ
Bk SRE—HERERR  Hit > BREASZREENES
BEAEAREZEHARMIERZREZERE o B L Hkbags
RN AR B S — B REREAN SR s
8 HEHAEEZER - BEALEEEHTHEMRZRZERA
B %10 - BURFTRGZ &S - BENEEERmLLEE 2 R o
EEARZHE  BRSHTBRERFEEBIRE  B—RA%
REGHERBRMATE B T BEEAL » DR—BHBA S EEF
& BEFMREEREEEH (compelling ) * Fl  BigAEsm
BRBUR - EEIRBITERAFTRAZ EYRERRR SR 7R
B—RREZZERERL L EERAFENREZ M (the least
restrictive method ) » Bt » H & ( constitutionality ) H
BRI ELE -

O BAWEBETMETRSFH

#ERijShoemaker v. Handel ™ —&t » iR BT M L
SR HE  FrERETES D EUER T 2488 (breathalyzer
test) - (BE(MEE - WA AEXRFAEASKIBE - 8> 5
BAIXEHNHE  RERMLEERERHERBZ RIEKRES - &
MANEBRMRAMEEEWET  EFRAIISR R N
MR Z $4T ( selective enforcement ) -+ BRI EE S+
PEERERPERE (equal protection of law ) ZEHI o '®
B ERERARA  HERFENUBREN—3 > HEHULE
# HA—RARTMEN LTSGR TERE  RESNEETRE

13 14 at 564-565. ‘
114 Shoemaker v. Handel, 795 F. 2d 1136 (31d Cir. 1986).

S j7. at1143.
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—REGEZERE - HRBHMAREEHENRMEEEEZER
# o Rt —BMEREENNE  MBALERELE—RAR
HEZEEDHHE RGO MHEENET » BARMXEREE
HEE L EFIRMEFREERT L ZRE TR BHEBERRLA
FESERMREER o BB LR EREREERD - RBBRIAREE
Bt 7 Williamson v. Lee Optical, Inc.'” KRailway Express
Agency Inc. v. New York “EHERMAGHH - ¢ HERBH
BEEHUBEREBRPERE P BB —EHET
ZIEEER > HAFZINBRINZE S REZPER (take one step
at a time) ' $IHBRFERRZEEELEE » MIEKAE—X
AT AR RE TR  EMAEERRD » BRI EM
S HE » HEERBHEEES B ERERPEREE
BIGERZHE ™

™ FEWRESRREBBATRRERZME

BIHRRENHEY R ERIRER - RSN EE L2 B
Ao HEBE T e BEEBNBREMAHEAPREERE (fair
employment laws ) #H4EBZHF « — BT S @ BLEEERNER
IR LI B> % B (members of protected groups) °
RELEBEEE (handicapped ) * HRBUERERE B 52 R 1+
B oHREBEIRBEYERERRBERFMRZBARE
( employment decisions ) » ZEXEHRT » GEAEEGHELE
DFHME S ERE - EESHRRIZEE ) ENE 2TB0
RIEREEB R » GRS IR SRR NEEENEXEEE

16 14 at 1144,

117 willamson v. Lee Optical, Inc., 348 U.S. 483, 489 (1955).

118 Railway Express Agency, Inc. v. New York, 336 U.S. 106, 110 (1949).
119 ghoemaker v. Handel, 795 F. 2d 1136, 1144 (1986).



54 WOBRBEMBBIGIES DR

# REABRREZBEE o "Rt BESEERE N5
SIS IR AP o 47T BEERBHASBE R HBYR B
WRERES » HIRB R T E L AR A AT RE L 2 A o
MREIEER AL TREN RS USRS PR
REBRERAL ™

A —hANERBEESELE"™

FERBHHIERLRESRES T CESETALERS
FEE - CRLEE (BRRABEE ) SRS @ik B~
REEM > HRIRFUSRBERE » MERER » REEE - TH
Bt~ THEFsBRBRSRAGRNEL  SEAEREEZEE B
B KEWRHR I -B I ERLBOeTES ( Equal
Employment Opportunity Commission: EEOC ) B BT
FEFTEHIE o

RIBBH BB B EX L 2 CGriggs v. Duke Power Co. ®
—RZHR > BEIHSBEERUHEZAR (ZRE—EHHE » T
FRYBRERRER )  $ARERE LATES > HEENFESRE
FIG—HER > BHABRZ & AN 35— 4 71| 7 38 B8 2 R
B EEXHBZL® (disparate impact ) * TEEFBET |
HEARHRERERS 2 BB ( motive or intent ) I Y 157

0 BRRMLEFTBA - B 29 CFR §32.3 (1989) & 28 C.F.R. 4131 (1989),
ERHEZ BT B 215 - AR E Davis v. Bucher, 451 F. Supp. 791,
796 (E. D. Pa. 1978).

121 FREMB R ESRERs HE B[R Olsen, 4 Comprehensive Review

of Private Sector Drug Testing Law, supra note 18, at 247252 HGHERZ 8

BH » 4 » JRE[EE Payson & Rosen, Substance Abuse, A Crisis in the Work-

place, TRIAL 19-20 (July 1987).

Title VII of the Civil Rights Act of 1964, 42 U.S.C. §8§2000e-2000¢ 17)

(1988).

Griggs v. Duke Power Company, 401 U.S. 424 (1971).

122

123
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BR-NANERMERECEZ B o #1 » HBRERNE By
KRiEiiens » HAERaNQBEDE U R % W > R B
R # ( discriminatory impact ) B » H15 0] BERS ERt X b iEL 2
B BEBLRAZERRERERES 2 4L E (business
necessity ) * MEHMEEABRAEMAETZ 5 (the least
onerous means ) * FEE| Lz HIJ o

—~RME » REEUBEZ BYRBERIGERE R —LAMER
MERB-CREZ HEABN » MiRERERRFAZ RS
i 7E M — #H B £ 2 ZNew York City Transit Authority v.
Beazer™ % » RQEEW R BBHF - EZRD » HEHEERTH
RIERBR M REE NS ERRENE RS B2 HE
REZ AT ZRABCE » EEBORBRE% HSmE ISR E g
Himethadone AR UG » IRBHERRZEN o B ZEZ R in
RETE TR (statistical evidence) * REIRIEM ST IR Fimethadone
VBRERNED  SEIZAT_EXN+HARBARAHFE i
ERERIZARIN  RBRRARENEYSHEBRLHS D
RBE - BAREHI GRS HA  EEEEH2A+—Ll L
Wit » Z AR 2EHER IR A methadone LIS R R N ZREZ A
HEH > Qe NBARRRTHEEERES B - BEREE
BeRIBR ISR 23 » MARMEMPEHR N s » BREY
— KA F R BREMY: (a prima facie case of discrimination) °
BRIEREGEEB LZLEURARER2SHE » HRUEBRK
BIR &G 2 HEd o

EFRBFR T RERERPEHEREGREE ( EEOC ) HREEM
ZRME - KEIBIEDR R B Beazer— RIREIZ 75 o 8
BT S » #EDrayton v. City of St. Peterburg™—% » BB

128 New York City Transit Authority v. Beazer, 440 U.S. 568 (1978).

125 Drayton v. City of St. Petersburg, 477 F. Supp. 846 (M. D. Fla. 1979).
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FHERINRD  BEURESERAAMSECEAE » MiEREH
RAKRERERESAEMLIEZ BRARE » B AEREK
BRZWME  AAREZZTHEE RNFERBEE —GEEA
RGHFBER » HR—BPEHEA - B - BEZRS BT
ERET2MB T DBEEHER KRR (underrepresentation)
ZWHE - WAHERE -MEASRNEBEETESEEE EEOC
Decision 80—13"—%W » BB ERFHENEK L2 4B » 8
B2 % F AR S MlmethadoneZ B A » RIBHRR2BRESZ
BRAL - B IRIERCBRARE » WikaNBARBEELHEER
Rz R o

B FEILESKHE—RE  EELQREAERLISREH A
—/\NANERBERB—NN\—BZBE » #RBELBRZ 5 R
PITR R BB BOR » MRS TRt > 584 ( federal
remedy ) ° “ZIHBRKREMILABRSEREHE HHORER
R A B R MESTIBE R o Rt —Ek » £
ARG » HERL ( make ) R#AT (enforce ) B ZHEF
W% - BEFRB S EBE#E Runyon v. McCray™ —% » Hit— 5
SEERMEME ( QERAMG ) E80R > REGEMIALEE
B R BAE B ARRLRK N — 633 %S o Hi#E Evans
v. Railway Express, Inc.”" —% » E—RBARBEEELEM

126 EEOC Decision 80-13 (August 1, 1980), 26 Fair Employment Practice Cases
1795 (1980).

127 BRRERE 2R Black, So You Think You Have A Drug Problem. Drug Testing
in the Workplace, 14 EMPL. REL. L. J. 475, 475476 (1988) & Hartstein,
Drug Testing in the Work Place: A Primer for Employers, 12 EMPL. REL. L.
J.577,606 n. 21 (1986).

128 FHRLHMHKZERRY  PERRY [ EESTEIRENBNEZ R
FRR | REVE ST+ 0 EA+HE (BEE+HRAERR) ©

129 Runyonv. McCracy, 427 U.S. 160 (1976).

© 10 Fyans v, Roadway Express, Inc., 1985 Employment Practice Decisions (CCH)

§35, 240 (N. D. Ala. 1984).
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—IHFS S BB ( sobriety test) MikEER » BIRAE 7| Hitk—
PREKIR AR B2 3 - 28T BRFRH A ik Bedl % » B AR H
BET - BEREARBRCEMOARREE » EXERACEZRE
R 4 R B B o 22 3 o

B —ht=FREERE"

A EE R FRBUR ~ BB TR0 E (aiEEaE) -
PRESBABINERFEHE » HAH M mEn 2 BEEA
( otherwise qualified handicapped individuals ) > {#H R H%%
W2 5 0 TP AR B iR 8 o SNV A —5 Ak
FMELT 2 RE © () A —EAsEscEm_ L5tk (impairment) »
MHFZAZ —ERESEEEATERD  GELHEREZHREE
Cii ) B HHEBRR . —HiD#E & (i) 2 B HE LHERE 1%
o o ki - BIBREE—Nt/ FEHHAEIRER —HEIER
EAIRE SR B R AR - HH ERARBEEREY TR B el
BEAEE-HETFZRY » SUSeaR b A LR8N ERE—
THHERT > I @SREREEHGEREZN o " BERAEEAE R

131 yocational Rehabilitation Act of 1973,29 US.C. § § 701-796 (1988) * HRaT
MMt — Uk EXAMEY g ERE 2 EMEREHE [Comment,
What’s A Handicap Anyway? Analyzing Handicap Claims Under the Rehabilita-

- tion Act of 1973 and Analogous State Statutes, 22 WILLAMETTE L. REV.
529 (1986); Note, Defining “Handicap” for Purposes of Employment Discrimi-
nation, 30 ARI1Z L. REV. 633 (1988) B Richards, Handicap Discrimination in
Employment: The Rehabilitation Act of 1973, 39 ARK. L. REV. 1 (1985).
ERPEBREERERESEFELEEN - MMM ZE > 2R
Note, Employment Discrimination Against the Handicapped and Section 504 of
the Rehabilitation Act: An Essay on Legal Evasiveness, 97 Harv. L. REV.
997 (1984) K Note, Mending the Rehabilitation Act of 1973,1982 U.ILL. L.
REV. 701 (1982) » 9 RS LR ©

B2 213 29USC. §706 (8) (B).

133 BRI ®BE » %2 B Rehabilitation Act Amendments of 1978, Pub. L. No. 95602,
92 Stat. 2955,2984 (1978) (codified asamended at US.C. § 706 (7) (8)).
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AR — 0 BRERR A ERER AR AR ZITEA - QIR
e (1) HEBEZ B - BEEANEEIRBE—FELEZESR
B% ( basic duties ) ; B (ii ) REB T iRt — AT RMHE
Hk ( reasonable accommodation ) > BIZBEAHIGRENREZE
AR - MEHERHREH  HABHBEREERENR A |
B (i) ZMAZ TEERR > SABEBEERSRMA - BRK—
HEEZRE - “ k4 #RFEAFRIEBRBHRER &
HOBREHEITHEI ( physical examination ) » {HZHBKVER
DREBBEZERE A ZME - B ARSI ARG ERA L
I EEE R HE o #f - BRARHZEBREERREERE
HEBEROERBEE  BEZRXBERNANGAER M, HERZ
Ek - AIRTHABUZHRBAM 2Bl » MELRAZRR
Ho™

WNTET - SR EYSRE TS - EFERAERBER
FHEEE Wit RKEFRAZEL  BRCELUR Y 8Rm
ERUE— B MERER - B2 BITHE » S THMZ R
il mMBARMSHES RHREHR  ZRBEEREREZHE
I (BAMEEER R ERTEEZRE o BRAHAERLM 5 HEE
KA BHRLIe HEmm » MR —EEREZMEE B
HREUEREEZ FRARMUUBR o — kTS » BAERBERE
RS EEE S EER 0 MHSCEE S Z ALY oS R E
# (reformed drug addicts and alcoholics ) * ¥ TFEGEZZEL
R BAME » EFdiDavis v. Bucher™ —% » BiFRith 5 &
BRENE4IER - BIRTIBAHER 2 HEE LR BN R SRl HEyE
ZHE  R—EBRAH:Z 8 o fifE Whitaker v. Board of Higher

134 gEeAlemE . 2B45 CFR. § 84.12 (1989) %29 C.F.R. § 1615.103 (1990).

135 BAFN B - Z2E Olsen, A Coniprehensive Reviews of Private Sector Drug Test-
ing Law, supra note 18, at 244-245.

136 David v. Bucher, 451 F. Supp. 791 (E. D. Pa. 1978).
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Education of the City of New York™ —% » X—HN@EHNH
CRTMIE ISR S EBER (tenure ) Z TV BBREIR - thikH
s bR A R R o B¥ » #EAthamas v. Board of
Education School District 111, Highwood-Highland Park, II1.™
—% ) E—HEAAHESESNEGRZ FHE - HIEES Al
MLEEE » BT AR HEBHE - MREHMRRE - BrAHs kbed
BRI A BSE K RIER S A Tk -
ERBRIBKAERMSES RWRZH—F » RREGHE
HEFSBEZHR » BHW S » £ Whitlock v. Donovan™ —
£ LEEEREEBBUNS LAY - ERMEHES 2 RE
AR Btk — R RO RMBERBEREZERL B/ ML E » R
ZEPIBAAE  BRBR TR MEZ SRR EIREH - &
EAHERRBD T REREROBRD B hER/HERMHER
REREBILBREERE AN EEEERMRBHELE
( detoxification treatment ) & * ZRBRE W H LK RA H A
WEZ B Wk ARE—RBRESE  BIREHER - R
T BisfH A B aliR A BIEAREXAABEEREZREE
ZBERENGN - MBS AN BN (indecision ) » WRGHER
IEEHREREBREEARER » M—RMZ 28 (firm choice ) * [
B o sEBrBAERlEE - BEAMKAERBIRER - BEDHBRR
BE—IBIEREZME o AR —Walker v. Weinberger'” % »
RBE R B - HMEZ L HRR— RPN R B EHE
ARIEFESH o hERNBESJISRIFHGE > BEERRANGS R

137 Whitaker v. Board of Higher Education of the City of New York, 461 F. Supp.

99 (E. D. N. Y. 1978).

138 4 thanas v. Board of Education of School District IlI, Highwood-Highland Park,
IIL, 28 Fair Employment Practice Cases 569 (N. D. IlL 1980).

139 whitlock v. Donovan, 598 F. Supp. 126 (D. D. C. 1984).

190 waiker v. Weinberger, 600 F. Supp. 757 (D. D. C. 1985).
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SABGRIE » AR 43 2L i A0 B EL O 5 3 ST (T BB o BB BR R DAL
ERKBIRE RIS ELRR » Tt B L RESRS
EIEIATRIGH % 2 5% B A0 B B2 - B
EFHEH QB E IS HRT S G HABEA S » RS A
KAZRBERR— OB RMRLE > MBR—AtoER
RREZHE - NIARERISBRBSABAL » EHBaET
CHAELSEEZ QR ) IRIR—REZH - RABBLR
AARR—ERFAZEHFHE  #7 ENBBROREE 2 REE
M HR—BEBSAEI MR

Bk - IRERBEFRHIS HBEEMcCleod v. City of Detroit'* —%
Z4IR > QRELZENBBE (casual) B (recreational)
PRI AR 5+ S5O R ok R LS SR R — TR 2 15 »
RIRER— b EREERES & o

O —RAAOFEXEEMALE"™
AERE-ANOFELAHAE » AR ERER B BRE

141 map e 2R Geidt, Drug and Alcohol Abuse in the Work Place: Balancing
Employer and Employee Rights, 11 EMPL. REL. L. J. 181, 186 (1985).

192 McCleod v. City of Detroit, 39 BNA FEP Cases. 225 (L.D. Mich. 1985).

143 Americans with Disabilities Act of 1990 (ADA),Pub. L. No. 101-336, 104 Stat.
327 (to be codified at 42 US.C. § § 12101-12213) BEHLHEMLIH BT —
BHEXABRE - ﬁ':p&ﬁg%ﬂfﬁg%fﬁ * Barnard, The Americans with
Disabilities Act: Nightmare for Employers and Dream for Lawyers? 64 ST.
JOHN's L. REV. 229 (1990); Creasman & Butler, Will the Americans with
Disabilities Act Disable Employers? 42 LAB. L. J. 52 (1991); Feldblum, The
Americans with Disabilities Act Definition of Disability, 7 LAB. LAW. |1
(1991); Gardner & Campanella, The Undue Hardship Defense to the Reasonable
Accomodation Requirement of the Americans with Disabilities Act of 1990, 7
LAB. LAW. 37 (1991); Kelly & Aalberts, Americans with Disabilities Act: Un.
due Hardship: Title I of the Americans with Disabilities Act, 59 FORDHAM
L. REV. 113 (1990); Note, Civil Rights and the Disabled: A Comparison of the
Rehabilitation Act of 1973 and the Americans with Disabilities in the Employ-
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B “REEREBRALTREEVES — - AHBTEERABZ
REIRESFEZER  ERIEEHRABETE_+AALLEZ
BE  BE—NAWZELATASEER MRERELELAAL
L BAERT > AIRERE-NAAHE LA HABBERE
Mo " ERAEZHANE  AIEFEBENBERASOEERN B
BBRNE—NWCEFREEREAR B AENERERER
SRR WEERBE N EZENER—BHEZ N L AR o

B AES—BTHERLERETEHA AN EZEE
HERZBEME A (qualified individual with a disability )
EHREBRZ &% MPUSEREERSGE " EHBME
( disability ) —3 » AR A BN E—L -t =EREE @ R
1E#EE ( handicap ) ERMHEIZ EE » B (i) —BRBRE
W EZERE  MBBZIAZ—BREETELEES > aELHEER
BZBRHEE (i) GILERRz —Fe8E & (i) #2485
LLARBRBEZ AR © AT ERZBERAA » IREERAEESHE
ZBRAHHEHE ( reasonable accommodation ) * ¥EEE T B & i
BB EABEE (essential functions of the job ) EiE o “{H

ment Setting, 54 ALB. L. REV. 123 (1989); Shalier, “‘Reasonable Accomoda-
tion™ under the Americans with Disabilities Act — What Does It Means? 16
EMPL. REL. L. J. 431 (1991) & Weirich, Reasonable Accomodation Under
the Americans with Disabilities Act, 7 LAB. LAW. 27 (1991).

144 BARIEEE + 2R San Jose Mercury News, July 27,1990, p. 1A.

145 & 108 of the Americans with Disabilities Act of 1990 (hereinafter ADA).

Y6 BIR—-ALZFEREERER-AAOEEENMA L2 Ik IR E
Note, Civil Rights and Disabled: A Comparison of the Rehabilitation Act of
1973 and the Americans with Disabilities Act 0f 1990, supra note 143, at 126-
139, AR RY o

147 BR:IERL - 2R ADA § 102 ().

148 BRFECEE  BRid. §103 (2) (A).

199 /4. §101 (8) * AHMTURE @ AIRANE—~NEESERERBE RN —
B o
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HRIFEEGE FHEYE - QIR PP R BB 2 B A
VIS o B RAEE AL R 6 B WA & BERR e B A - (B A
RAIREELISRILERBREE LSRN » SR EY R
B WERFERBEETIERAN » BB RIELEY S
R Rl BEASSENGASEERNES » BEt—iRiE
BZRBE—REL - MERMFHE BRI S22 E 2 L T
B2 ( qualification standards for employment ) * BE H|F%
ZTAFRBEE  "EEHIFHRT » BNMEE RS RE RIS
REYE - BANEEEEREZGRE o B4 » ASRICEE
ERBRRREE  FERRIREREIREH T2 AR LR
18 (i) ERYZR—HERESEYEFERENE  ROH
BREERRYMBERTEE , (i) BNFERR—HOEBE
IEERBEMERAEES & Gil) BRAE RSy L o™

HR o RGP —BXHERFHHER S BREA - RS
Z R MWREHE ( reasonable accommodation ) * BT e & &
HIERBFELBE 2 W% (undue hardship ) o " BRSMESR
WREHZHE - RBEEZRERBBTE : QETEHDOES
CEAC BIEM - DAERBREEFEREERAE ) ROEFIER
| R (part-time ) FIEREHR TR | EHBRBA
E-HERAE ) BERKEREG 2 RHRE  HRENER
SR REEE > JEAEZRAERER  BAETEZHNE

150 Id. § 104 @@). ERFTHEFEERRY (illegal use of drugs) —5 * ARG
A~RERDRERBHLBWEE Q1 USC §§ 812, et seq) il
FRME BUFEOEAATRREERE A B S T4 HEY  E85en
HRT 65 4 2 0 - BARMILES - B2 ADA § 101 (6) (A).

150 1d. § 104 (c).

152 /4. § 104 (b).

153 1d. § 102 (b) (5). BIRZHAEBAEL BN THZ HRGEE 28
Shaller, “Reasonable Accommodation” Under the Americans with Disabilities
Act — What Does It Mean? supra note 143, at 434442 FHRERZREA o
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( readers ) REZAR ; DREHESELEHZHERNE - &
REEREEEEERHFRRESYS  Fit - HABAELM @ @A
HRERAEHIETSREREREE (EEOC) @ UMTRBHLT
R Cinterpretative regulations ) 253 EMUAFFRA
ERFFHBEREZ BT RS ERGKRZRT - T2 RE
ANBEEEARBEZMERBSE (significant difficulty or
expense ) ' “EEBMEERBREH REGHELBEZLHE
EVEERCRE 2 R - AEEEHIR HEZ BT 2 SRR - (@)X
HBRWREHZ AERIER | OZGERBRNZHEMBRR © B
BRZEBTHEE  DRZERHRIHNEEREEEZEE . ©
B REAMBERMIEEAEZ K RAOBERLREZEIFE
B o Y BB RR S MR F MR —SERELZ
M MESERMERBEEMZRARE  KRELARRAN
Bo™

B AEHSREES#E® (medical examination ) BRI
fEMEE S FMERNIE— L EZEREERERRIEZH

154 ADA § 101 (9).

155 FEREMEERE EE0C) ' RE-NA—FLAHAB » % Regula-
tions to Implement the Equal Employment Provisions of the Americans with
Disabilities Act, LB MIREEE 56 F. Reg. 35734 (1991) + BRILIRMRAE
YR EH B FEAES - SRS IU®RY

156 BAFMILEL » 2EADA § 101 (10) (A).

157 14§ 101 (10) (B).

158 ARG ERA R MR - SEXRKRAXES - HPORAR
E@IEE » 3G . Creasman & Butler, Will the Americans with Disabilities
Act Disable Employers? supra note 143, at 55-56; Crespi, Efficiency
Rejected: Evaluating “Undue Hardship™ Claims Under the Americans with
Disabilities Act, 26 TULSA L. J. 1 (1990); Kelley & Aalberts, Americans
with Disabilities Act: Undue Hardship for Private Sector Employers? supra
note 143, at 683-684 & Note, Undue Hardship: Title I of the Americans with
Disaabilities Act, supra note 143, at 118-130 ' BB PR -



64 BYEREMBBRICIESZ DY

E > BRI E » BEEERERAT ( pre-employment ) » REE
REBRBERBES EH  #EHFRRREE - AT BEa
EEHRRER FMALK (after an offer of employment )
HSERBRERFLERRRAS » AFABSTAZERY @S
BHRBE  HE—REQUHERRRES - TIREEHA GRS
R ORRRAERES BN  HEER R EmMRA -
HEBRAE—HREN BHES  ROBBRERBEEFRER
MR ERERAEE BB HEMLLER « "SR a)
HERWAES » BEME ( withdraw ) SR8 TRAIZ &
ISR SR IR Y — DR B2 BRKH (a prima facie
case of discrimination) * MR FRAIMERHEEFRES T E
B RERUEZBEZE o “ERBE ERX QAT » RER
AEHZERRE AR RES BRIEEMRARBEFRREZE
BEWHEZMB (job-related ) - MEERBREEBRLE
( business necessity ) ° BREBRBERTREER 8 B
##& ( voluntary medical examination ) Z—H o " ZERBEE A
HEERBE B EIEE: M ST N YRR 7 - A A
HIHERBAEEAERE M - ' Fit > Wil S ERS > DAHE
RIS I o

Act Disable Employers? supra note 143, at 55-56; Crespi, Efficiency Rejected:
Evaluating “Undue Hardship” Claims Under theAmericans with Disabilities Act,
26 TULSA L. J. 1 (1990); Kelley & Aalberts, Americans with Disabilities Act:
Undue Hardship for Private Sector Employers? supra note 143, at 683-684. &
Note, Undue Hardship: Title I of the Americans with Disabilities Act, supra
note 143, at 118-130 * HHF BB HIraR o

159 BHRILA - 2R ADA §102 (o) 3).

160 BRFA RS » 2 8 Barnard, The Americans with Disabilities Act: Nightmare for
Employers and Dream for Lawyers, supra note 143, at 234 n. 30.

161 BIRILE 2R ADA § 102 (c) 4) (A).

162 fg § 104 (d) ).
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&% AEHEEREEREL - SRRREBRIHRES KR
YR » URB—HEYIRBRRERRYRBRARTE »  dittA]
RAEHE—-EEMERIAN—EEHBHBUE (laissez-faire ) Z
I 0 R BREERER Y —HEYRERS K - [V AFHESA
AR - DEREMYEERSRZ B TEEL
R BHINE - ABBHEEREM - ABRSHREREAG &R
REFAEZHEYBEERRESE  NEEBREERRIMER
BEE  mEEWNET EXFRRAZERARE  HEENTRT
FERBEREBYRIEZBECKRE - MARHIRE—-BRES
BREEEAGHRPFHBZ e - NIESBIAEZHEmS|
REFAGE » (I > B 7EHIE —TREEYIIRER 5 R - B AKILIR
HEFIAERE - “FlF » RBHLRRME » XETHFAREREAR
BERBERREAFESEREYE - Rt EEIHRBERRHEL
BYREBRE R - EERRBALERZIWHTY  REE B SEBAEKIL
— BRI LR R 2 B30 ™

@) EYREFBRBASIEZEMERME

—BNE > BEAVWIERRB RS RE » missHE R
b7 TAEB BT 6 Y RBEEZBCE » SRR L 2 Y Rl
MRS ER  MYLBEERETREBRSHE  vRHBHEBR
# ( management prerogatives ) Z Kl + HEE R E/ATRIIT *
BES LeHEBFEAECHERNY  BERrEfFZEaESH IR
BALPQBMEEZRE] c FEER  EEZIGNBHB#BER

163 14 & 104 (d) (2).

164 BRHAN 85 + 22 B Olsen, A Comprehensive Review of Private Sector Drug Testing
Law, supra note 18, at 243-244,

165 BERIAEREIRE L — B A2 - B ILS; - 2 R Doe v. Roe, 143 Misc. 2d
156,539 N. Y. S. 2d 876 (1988), affd S33 N. Y. S. 2d 368 (December 1990).
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MABSAEB T TaR2HEAhERFRE  “HITEHBAERE
HRREREEYRERBERRN  IN—HERE—BEREZA
& "TERERVEECHY  AEIMRHZILE o it4 -
SEBRKREEAIERERE KA MRBRMERRE » ok
FRBHOREME S 7 BRI EREHRERZHE - T
ENEEHHEEZBRAREEER  RtthELEMLIBHE
HE BEBIBR#B—-NLtOEZHERE2HEH (Occupational
Safety and Health Act ( OSHA ) of 1970 ) '™ s{x{th#H BN &
ZHIE AR —E2TIEH BT (a safe workplace ) 22—tk
£5 > HERJRRENEHRERMT 0 MiERE M ( co-workers )
RMABCZESE  BEIRGTEABMFIEEERL I BE  RBE
EREASBRARERNNEZET > BRRTIERNZE 0
R K EHME ( workers’ compensation ) ? 58 & FBETRIG

% X BNEFEACTAZEI 2RI &M% RENFEN B8
BROKER i B B oy B YR Prof. William B, Gould 1V):» PA—fLANE+—H W
B o FEhRWEBREERE LT REHBI AR - AR EEERS K

PeZ# TR LA » FAI2R International Herald - Tribune, December
14-15, 1991.p. 9.

167 HRE—PEZECAEAE R BBE /BB LH Daviddoff & Mar-
tin, The Drug War in the Workplace: Employee Drug Testing Under Collective
Bargaining Agreement, 5 ST. JOHN'S J. LEG. COMMENTARY ANNUAL 1
(1989); Denenberg, The Arbitration of Alcohol and Drug Abuse Cases, 35
ARBITRATION J. 16 (1980); Hopson, Alcohol and Drug Abuse Cases in Arbi-
tration, 1986 ANNUAL LAB. & EMP. L. INST. 275 (1986); Lehr & Middle-
brooks, Work-Place Privacy Issues and Employer Screening Policies, 11 EMPL.
REL. L. J. 405 (1985); Miller, Worker Privacy and Collective Bargaining, 33
LAB. L.J. 154 (1982) & Morikawa, Hurtgen, Conner & Costello, Implemen-
tation of Drug and Alcohol Testing in the Organized Workplace, 11 NOVA L.
REV. 653 (1987).

168 BAFYIERE » 2R Olsen, A Comprehensive Review of Private Sector Drug Testing
Law, supra note 18, at 260-261' HHERMZ R

169 Qccupational Safety and Health Act (OSHA) of 1970,29 US.C. § § 657678
(1982).
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BR S R R AR B AR BRI - R » REIRUTOR A BIAICABRE ©

A EMEEMSHRRSBMINEESE T MK
(1) BERERSTHAEZEBRURY

BB %45 T % ( National Labor Relations Act:
NLRA ) ™Z#% » BEEEAZS > Taus RI1&E > Tk
B AbRHEH ( terms and conditions of employment ) B
$g% & 158 ( mandatory subjects ) » #EfTHRMBPIREE ( col-
lective bargaining ) * " BEEERRELEIETSRY > N8
R—FERALEBE@QG) KRR ARAFHEHTA (unfair labor
practice ) o it IR S b fr %4 ZNLRB v. Katz™
—E B BEE S EE SRR R R g
DIBEY - i T e R IERZIBEE ( waive ) IR PINENE -
HEEZ BHRAGBR—HAATHBTA o "l BEAE T
GHBIETE < TIEBET TS R BRI 5 Ry - BELARK
- RREHERNBRTEBAE R R EY - hi
ERRESRE L et TEBRPIRET BRI - 8RR
FFAEZBEESITAE (National Labor Relations Board:
NLRB) » 7ESHBEEELIZ KA - HnlFRas i - fiasts
kAL #2 (mental examination ) B » BI@BEREEZILS * ™

170 National Labor Relations Act (NLRA),29 US.C. § § 151-168 (1988).

171 g4 § 158 (d).

172 g § 158 (a) (5).

173 NLRB Katz, 369 U.S. 736 (1962).

174 Jd. at 742-747.

175 s » 7E Medicenter, Mid-South Hospital, 221 N.L.R.B. 670 (1975) —
% ZRUeRTEINOREETNRSENKE—F  RERTZRAGHE
BOREEE 2 E - Eit - RSB WA ofts) - FLeRoy
Machine Co., 47 N.L.R.B. 1431 (1964) —% » ZRBEHERTERRBEE
cmp—H KEKEREIRELE  BARBR-HRAKRAZEE -
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MEKBEE Rt AIEE—SWPHET  BRETNSORES
TENERBERBR—F SNRAKGELABEEEZLE
(vitally affect) » HEB—THARKFTIEHZ S M PI bt £ 58 »
Wit » BEERTEA RN HESEHERESREEZ Ta8E
HEITRPIEER o 8IS » Z£Minneapolis Star Tribune™ —28 »
HEH IMRBNGRRE  #ABMRBE LB LSRR
REE Rt BIEHERRRS—EHEA LSYERBRE R TS
R—% EAEBE—IAAARSETA "R EREHMY
BITRBEEETHEREN RSN LR ELBREE
& BVEFRRAREZSBEES TORGETE ™ Ha -
ftJohnson-Bateman Company™ —% » K% TR E ¢ —
Piet > BEAZRFRHZ—EH T2 B LBy EIREB S K -
NRENATRBEZRAGEES—E2 HE » FEB—IE% 5
ZRHPIERE A HERD > RRESEEZSTHE I
KREBREEEBHESESD A —TEAE 2 2 AR BT ek
( management rights clause ) * MEERRERRFBIARE
IS BRCRBEFE T S B R ERRER » EEEERT %55
Iiﬁﬁﬁf%ﬁﬁﬁﬂiﬂﬂﬁﬁﬁﬂ—iEﬁﬂﬁﬁﬁﬁﬁﬁgﬁﬁﬁﬁizéﬁé%@
Bl " 6T 0 BEBDH M ERTEYRERRER S E - B & —
BIREEZ RATBEBEITAE o

8 mﬂQE%ZIQ;ﬁﬁﬁiﬁﬁﬁ%%ﬁ ° i Lancy, v. Duke Storate Ware-
house Co., 151 N.L.R.B. 248 (1966) —g » ZRXGRERB T EREME
B DR R RIS SRS R e A > 8 R—IEHBERER  (hiring
practice) MEUB B = 595 » (K - HEEE R T @M @87 %% o
176 Minneapolis Star Tribune, 131 L.R.R.M. (BNA) 1567 (1989).
7 I, at 1573,

178 1d. at 1567, HAt - IREI 8 RAE T — % 2 30 o

17 Johnson — Bateman Company, 131 L.R.R.M. (BNA) 1393 (1989).
180 ;4. at1396.

181 11 at1399.
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WRiFT i - TEHBELUERXEHZ AR > MELFREHE
RGH B ERIES HIE L LRAER > MRBEESTHERZE
EFEMERR » FEAR L EEGEHILTEER - "ERNERIH2 B
BURHRY R ERRR WY BRERZAIREA S Tl
REFSIEABRARELRULETE TR 2 — BT B
FHREEUEERRR  BLGBREGREECRILERREL
2> B—MRHEERZSEMGRRE Wit S THBEFRY
ARAE - MBREFEHERIGERETE - AW SEEER
R b EMZ L HSEM EYRERRBR SR » MHENRA
B BB MR HF R F HEHSRY - BEFER—FEIER
BEEHRPRER BT ?» DIEE— SR HE - RIS 8%
5 TR MRS EXMUBRR  BEL RN Z 26 AR
BREEZILE » BHME » ZHid& Medicenter, Mid-South
Hospital® —% ' BEREKHFEMN T MG HHRBEBE N E—
HAGn25 G » I DR R E TR T e BT RSB S8 Z S T3
2 Rl BERRHE2ERBZ OEREAN » RN HHEIEG
BUEMIFTE) » FWERRE T IREHEBZER ~ HEHEAR S EitS
ANRHEBRRHT  RRRBIBITEE —S2HRE > “"BE
STHMARTATEEMLT » DELZAE TaHBSENEERE
ABEER MBI RPER o™ A &R S —LeRoy
Machine Company™ —% » RES THEREORCEITIHDR

182 popAsHBZ S6) » 2 B Kansas National Educational Association, 275 N.L.R.B.

92 (1985); City Hospital of Fast Liverpool, Ohio, 234 N.L.R.B. 58 (1978); &

Meharry Medical College, 236 N.L.R.B. 1396 (1978).

183 mEFA LB » 22 R Morikawa, Hurtgen, Conner & Costello, Implementation of

Drug and Alcohol Testing in the Unionized Workplace, supra note 167, at 660-

663.

184 22 R Medicenter, Mid-South Hospital, 221 N.L.R.B. 670 (1975).
185 g

186 4.
187 1 eRoy Machine Company, 147 N.L.R.B.1431 (1964).
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EETRT B NBRR G BB —HE S mae e
ERREZRD » ARELHHSHE T NSRS S
BERA - E—-ER TR ERZHES QS RAGNY - GIOHE
THEIER - ERRE  SERY - BB A ERRESREZE
BABE ( determine the qualifications of employees ) FEIH |- »
REBHZME—HEF] (sole right ) -+ o | ™ Wit - ZRR
BU—MRZXE  BEZTOHBENE F A MELRE S HI
ZRRBER > B ZRENEHENSBREETEE  DRER
B ZAHE o

Btk > ZEMMES—RZE » R BURE B S HER
BREINRBERFEYRERIRR S THEA  HSETE 5 RBE
RETMREETREORNEEFTIREL 2 B8 - — RS £
REFIRTZ BB BERREBRS R » 522 BREBBHEER 2 G
BOARERERE » [ REELHN 0 B ERERTEE SR »
ff: SR T S M BGRB8 ( flexibility or latitude ) B S » 755
BT SEESNAELEH S RBTENSY » SRS RE
RETMREZ L HEREHEY o "R » BB 5% 2
BTBOSIRID - BHESF R E AT R S R e
EHhmBRRE (discretion ) Z Ml » BB R T —HEEERS
£ RERBRBIZBM R » RS RNRRIE G 125
FHE RIBTHIG T &S5k iE 5 5 I 17 R 4 2 4
o™

188 14 at 1432,

189 papAEWE » 228 Oslen, A Comprehensive Review of Private Sector Drug
Testing Law, supra note 18, at 264-265 » FEEZREE o

190 1d.at 265 > H4t + BIRSS TR (NLRB) 2 HMSE - BERBREHEEZ
B R EE 2B Lockheed Shipbuilding and Construction Com-
pany, 273 N.LR.B. 171 (1984) B EPI Corporation, 279 N.L.R.B. 1170
(1986).
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(2) IBIBEERS T BMA MRS

ok 2 R RIR R W Ze B 3 2 48 BK 45 TRAGREL ( Railway Labor
Act:RLA) + ™ BATEEE S LHMMHE (NLRA) —# » BILRE
T A ERESREN [ HFE%®K (rates of pay) ~ TYEHH (rules)
B THEER ( working conditions ) -] ZHIH o ™ WA v AR
BEREEKAEFREEZSEND  EAREARN (major
dispute ) BB ( minor dispute ) FiFE o " RIBBIHI BB R
Bz #E£Consolidated Rail Corporation v. Railway Labor
Executives’ Ass'n'™ —RZ R - BEFRHEHERAZ BRERE
EIERRS RS ERBIIMBERERZ SR HIE—3HE
K o HIRE R M A REITE MbEERREREEZE L
ST RRRPRERT T RE ERIZHENLEREHR
4z Bk - RIB— RPN - B8 IR A
BT B TR o T - TERERITENRERRESRZ
W » BENARBRRZEE RO RESBAEFE
B EADN o MR ILE » B REHERENE Consolidated
Rail Corporation—2 + B — AN MTRY - R
BEI@EATE—EAER  HERARBEEERENHE 1
BB B, ( return-to-duty ) » IREBEH (follow-up ) F&
FAREZ 8 o E—L/\E  BEXKIBEENRBERS
SE A R 88 R Bl BB BIS— IR —HEYRER o

191 paitway Labor Act (hereinafter RLA), 45 U.S.C. §§ 151-188 (1988).

192 RIA §2,45 US.C. § 152 (1988).

93 14. 86

194 onsolidated Rail Corporation v. Railway Labor Executives’ Association, 109
S. Ct. 2477 (1989).

195 14, at 2480.

196 1d. at 2480-2482.

197 4. at 2485.

198 14, at 2486.
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ME—NEE » BEBALERE R - hEKYSREE
TEYRER - "BHEREERBATFIREZWHE  BRABRTENRS
BRBRESE BTt A T EE YRR B & RE R I B AE R R T AT 0 SE IS
YieR EZFT SR T R BRRHES —65 B RESEE
Z L@ - itk BB EEYRBS EFE W » RIMTAER
BAHREF®RY TEEBRHBET c BIFREIEYRE 0 AR
MRS EE S SRS AHBZ B0 » Bl - HEER—THBM
FRME - BEESHEET  MRERTaRGRILETams
$lj o

—RME AR E R EEREER TR2MBRESER » — )
RREE—-BRRBERS R » BB TRk s S e »
i H R IR IS AR B R B BR £ Consolidated Rail
Corporation— &M [E 2 #® > BHIM S » & Brotherhood of
Maintenance of Way Employees v. Burlington National R.
R.Co™—% » B LRk QI B T EBR AT EERZ
IR BRE R » WK B AR R —HEASE Kk BE
FEE MR HBCRN] » WA AR T HEBETRERRY « BZE
B BEREFESBRAARZBAERZRBE  HEERRK
SriRER (urinalysis ) » FE » FH 2B R E EHHERH—B
YR T iR RIE S EIN—HE YRR o R ATRE
ZTAEBEA » F—HEEEEERZ 22 X280 (safety rule)
RETZ25  URFAEEHFUERFHERNFEZRBREE
Ak MEERAHZFRBRAR > FHBERLHBETBERER
Z##: (past practice ) W& N4 8 ( refinement ) i E. » K »

99 14,

200 14, at 2488.

01 4. at 2489.

202 Brotherhood of Maintenance of Way Employees v. Burlington National R. R.
Co.,802 F. 2d 1016 (8th Cir. 1986).
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BEXHEREMIE R o ™

3) BYIR BERHGERES ThRHIEZ B

AR LEHBFESHERND » BEEHEBEY R ER
BB R BREAVERE TSR EEETERRI RS
AN EEBRHRBEETEFREE  tEXRETEBES
B TRERHEBREEZIBER - —MiMS > LESHEVRELHER
TREYRBERERAFR  CHERBRIE2HXEE  AReR
WMBEIEZRE » BHTELESRZHEIHENED  HBEERT
GHBLRRRELI/ESRBRLBRYME aikt - BRI R
FHA HARMERE o ™ R » TeMBEEY R e sRE 4
e REEAT  ARERXBRERNKEEARIERERE L%
B o TR E RO IR BITREZ R R
# 2 ( grievance-arbitration procedures) * HEBEERE »
MR IR IGE S B o EH A —RERRPHHT - 1
REZRERARZNFLEE > huBERRIRE S SRS RE
ARAGHMZ S - Nk ERISRAT B 208 —R
RIEEENHRZEFRE o " ERESHNEFLEFRRE » T
BT REMERGR  FHREHSBEMNRIRTARE=8M
VUIfhE o TR » RS REYI R R85 % T3 (labor
arbitration ) RPAIZFIEL - EHRAERY LEEEMEENS
— o PRI HEMRBINREZSLE o

203 14, A JFT]22E Brotherhood of Locomotive Eng’rs v. Burlington National

R.R.Co.(BLE 1),620 F.Supp. 173 (D. Mont. 1985).
204 BHRA LA » 22 Morikawa, Hurtgen, Conner & Costello, Implementation of

Drug and Alcohol Testing in the Unionized Workplace, supra note 167, at 665,
205 g EE B8 Geidt, Drug and Alcohol Abuse in the Work Place: Balancing
Employer and Employee Rights, supra note 141, at 192-193.
206 pHpAEtEA L — P M 2 BN - W) %% B Daviddoff & Martin, The Drug War in the
Workplace, supra note 167; Denenberg, The Arbitration of Alcohol and Drug
Abuse Cases, supra note 167; Geidt, Drug and Alcohol Abuse in the Work
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BRXE2RFEHF (BNA) FrHRS Thg#4 (Labor
Arbitration Reports ) Z#TBMFRER » #— L AOEE—HLN
RAER AN A RIRERES hEEy  mfhRASE"
TR SRR IR RS o R 0 tE
PA-HILt B R R 2 SRR - TR A RIZEM Rkt 3R
XFFBREBBEES Z L o T IRBBE ST HBRAFIEERA
R¥ERG HEIHMBRAZAREMERTURBR 2SS T8
REABHERREFARHZBRER 8% E4—RBRRER
RAKGEHEEE - CEEZHN  BTEBSBREMURE  RE
MEEBEHEH —HEZH 2 B (a preponderance of the
evidence ) lIGERE » HIEGAREZ T - A ABEERR
FTHRBERREMEEZ TS » LHERHAREmS AEMR (clear
and convincing ) Z BT ; REFHEKRRBE LAERHBE
—IH& B 5E ( beyond a reasonable doubt ) 2 il » KB
LEERAHEAREZTA  BEENEYREE RS RNEIESE
REFERZRBESERA o ™ HRARUGERMEBES B8
BRI TERRAMEAREERHEHNEILRZHER (stigma)
HR R @A ARZHEHARE » HE - RQESSRE B
R CEEAEEREFR  EEEHTET » ARATER
HEN BT HIEY ERl > S TERBIKZES - “#fi » &£
NG AR RBEZ BRI ED » WA TR BR R MR
M7z &k ( sufficient evidence ) *» RBIHD B BHEHHE
B o LA B AL ELURERBZBRESBHBEBA

Plgce, supra note 141, at 192-199 J Hopson, 4lcohol and Drug Abuse Cases in
Arbitration, supra note 167.

07 PR HREEBTE AR ATRR Geidt, id. at 193,197

208 14, at193.

209 1d. at. 193-194.

210 17 at194.
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B MEHERRBREZRE  —RME - RBE LSRG ERBIE
B REBETERE—REREF MR AReRAREASEH
Bk % LFEH Cindustrial capital punishment ) §ij » JEZE /D48
TREE—-BREBFZBRE o G hRAMSTARTEMRE
RREN]  BHENFRLBEESRBRERZ BIEERIRRE  BA%R
FERIERIIR  BLIEFER - " HE > BIREIESRILERER
BB EXRERBARBEHELANR  RIEAY2HUSBE—
WRECMEAEHE » bk &A1 BMEES » AhRAE
HFHEGMHEARSBEZRE " RERERBAT LSRN
HEREREHMERBZNE B ALGUBRTFRERRE
# ( disciplinary meeting ) B iR B L EMBREZXBHES
B MR EREZRBRE - " XNE  HR2BREEREREL
. Coff-duty ) Refi6E IR REZ M - hBRA—RGTAHE
FAREMLGAMER  EXHRREREMBERHRESRE » AR
ARV —THSHEEZ IEETE (just cause ) o ™ Rif » &
REFERTACBRENERI AT EBEEREGER » dEBR
BERGREEERETEZRYE N8 MIEEZLRRT
TEERE  RIBAGREEGXREEFRMZBREE - "Btk » &
RLEBERER —HAEE®K (reasonable search ) » &i—IH{k
BRBUMEHBRBEFAEZWE  hBANEEERR/ELSBR—

21 gFAHBE » 2R Chicago Transit Authority, 80 LAB. ARB. 633 (1984)
(Meyers, Arb.).

22 PR ILEE » 2R Lockheed Corporation, 75 LAB. ARB. 1081 (1981) Kauf-
man, Arb.) & Watauga Industry, Inc. 78 LAB. ARB. 697 (1982) (Galambos,
Arb.)

213 BARA RS © 2R Aeronca, Inc., 71 LAB. ARB. 452 (1979) (Smith Arb).

214 BAFMH®S 0 2R Vulcan Asphalt Refining Company, 78 LAB. ARB. 1311
(1982) (Welch, Arb.),

215 BRfA MERE » B8R Geist, Drug and Alcohol Abuse in the Work Place, supra note
167, at 195.



76 BYRBERMBRIIRZ P

AR (insubordination ) 21758 » RERFEAEZTRET
REMETRHEESHE  HeRiEBEE 2 BARRS o ™

ERERBENBE WY - BRIV EZ W &5
REVREED  Hib» FRACRENFEHHERE > BEAE
BIEB R 2 BRER]  #W > ENBEHEAERFIRBEZ PR
H o EERARRARBRRE (insufficient evidence ) iMi#HE
o —HME  hBRAEEHRGEYRERRIEAZ B8R
HHREETENERE  BYME  ANEBA+EHEERRSEES
K R ANG LR EHASTH BIZE TIEERT R L kil 2 3
Rl ARG TFLUEAESE  SIREZEEAETERBEET » SEM
BRERE AT LEMBRKXESAES  DARTIHZBER
SERRBEEMERHER o A - ERBEEHEZSMBE L4 -
PBRABREERERSLERSNE R — BT ANBER—
ERJLUEBZ I3 (treatable illness ) » H M » B8 fhi A LB
JE = e $ 3 SU K. ( progressive discipline ) RIEF E@ItH
ZFEBR BERTHOCRAENENEZRRE 5k ERE
EEZHBE RN ERTAERBERISIETSRERRE LS
EERFE  UBRHRBEEBLEHRMERERZEER Q)
HEEEWRE  GERHET  mBRANEBRE—BEBECYE
# (a last-chance warning ) » IR AER & FH B T
B RREE o™

216 BRKA ML - 2B Michigan Consol. Gas Company, 80 LAB. ARB. 693 (1984)
(Keefe, Arb.) B Prestige Stamping Co., 74 LAB. ARB. 163 €1980) (Keefe,
Arb.)

217 B Z M5 5% Hayes-Albion Corporation, 76 LAB. ARB. 1005 (1981) (Kahn,
Arb ) By General Felt Industry, Inc., 74 LAB. ARB. 972 (1980) (Carnes, Arb.).

us BRF LR « B R Geidt, Drug and Alcohol Abuse in the Work Place, supra note
167, at 197.

19 14, at 197-198.

320 /4. at198.
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B EMREHSBEAENEERZME

RBREREYRERRBEREBERE - RFERE2KER
MERRR » REMEBRFRENLEE S (unemployment
compensation ) ? A[RE—RETI BRPZHE - —MHS ' B
MEREEBE/EENTE  RUBRRBEAL S HBRIRST
A% (willful or wanton misconduct ) * #fi » FREBR Mk
RpECHE  TEEEREIGEEREE - ERWEFRT #K
THmsAR?ENERZARBRRAEHESER  BHWE » &
Overstreet v. Department of Employment Security™ — & -
FREEM EREBREIGRIR » B—r i AHER BREEMBES »
BEEELMBRBEREZRRmMERRE - BRIk ER
He o BT R LSLESCEHI LHNGERRES 2 B
—% & (deliberate ) ERBFBIRZITA » EUBR—EITAR
B MAREBEZINZKRERBEHREARHE = A » &
Fowler v. Unemployment Appeal Commission™ —28 » ## #gH
EM LRk ZNEERPIERAERZHRT » &
SHREBER2EYRE M ERERZTRBEAMTREBZ B
EUHRTREZES  MEALEERE  HITANBRAKZ
7 » MAHERFARERESE o ™

EFRLBERERFBMB A (off-the-job ) { F L ¥
MRZWE  SMERBEEGREEHER  AEATEYERRE
B2 TYEHRH (job performance) ' RREH BB ES EBHKHE

218 pARAHBL » 2R Geidt, Drug and Alcohol Abuse in the Work Place, supra note
167, at 197,

21 gyerstreeet v. Department of Employment Security, 168 Ill. App. 3d 24, 552
N.E. 2d 185 (Ill. App. Ct. 1988).

222 4. 552 N.E. 2d at 187.

33 Fowler v. Unemployment Appeal Commission, 537 So. 2d 162 (Fla. 5 Dist. Ct.
App. 1989).

24 14 at163.



78 BYRBEMBRESIEZRR

MEENHESES > B S > #National Gypsum v. Kansas
Employment Sec. Bd. of Review” —% ' REZEREBEHIK
BATHmRRERT  MERBESEHARMEZ B REERE
HERMREEREIZA  BBARZ SRR EBUREZ®
BRE HEBHREETALEREBYRN 96 HHAMEZH
o BRBRHZEEHGEREELTIERE c " kREgE—
SiEH  REBRTHRBJBULSLBEEAANE - KOBRESEHHE
BB TR RkmEREZREE > IABUTATRRA
B BRHEBENRENBEEZER ™

A ARG R EY R E R RS B AN ENEESE
BZiE o FEMNESERERRE - SR EHEEEmMLUETE »
AR - BERG O RN SETI/EEMERARES HE - 2
PIME » BELEXHEBMNANGE NN\ LEHEREL L&
( Employment Security Law ) » ™ 358 K Ik ik i B 2 8 i g 4%
B SR HEUR MBS B - TR ANERERRE
REZRRER  ZHERERFINHAERELAU—-FHESEBR (a
preponderance of the evidence ) ' REHRBEWH HEH R
2 Ak BREMEEFEUBEER A6 —HBY B S
A o * BRRERELSEVRRTERES - RERES BEEE
Hg#ERRNTATRMERB BT » R ML
e B ™
*25 National Gypsum v. Kansas Employment Security Board of Review, 772 P. 2d

786 (1989).
26 14 at791.

27 14 at 791-792. ZREHRI RS EH - 72 R Glide Lumber Products v,
Employment Division, 86 Or. App. 669, 71 P. 2d 907 (Or. Ct. App. 1987) &z
Blake v. Hercules, Inc., 356 S.E. 2d 453 (Va. Ct. App. 1987).

28 2R LA REV. STAT. ANN. §23: 1471 (West 1985).

% 1d. §23: 1601 (2) 3).

130 s, §23: 1601.

B rd. §23: 1601 (13) (a).
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© EHRERHRERERZHETRZME

BE—NtOEREL2 %4 (OHSA ) REMMEBMMEZ
HE > BINFEREIR—-RAR  LER—REZETEEHRZ
HE o — WS ELEHBELHENEER FEYRBEFHRRIGE
FESBEEANZER  REIMTEEHE  RAEEREIH
BERZEEMACSEERKERREZEE  tHdeELRNKRE
FRERMABRR SN  MERRKEEERA  FRIAHMEZAS
TR, R EEXRBIBHEBTRELEHBEERIHE
R 00 R B AT (o] A R 68 P R B ek N B BEBRE LAE A 2 AL - &
N Ak &5 B N EY R RERALER . R AT - [EEEMLT
BEXRERIRA AR R - HBEEEE Mk
H—REzpp o IRESBRECEIBE LM > BHIWHE - &
Otis Engineering Corporation v. Clark™ —%& » X —# B (E
THRERmMEEGSE LF > SHEFRAIEWEERR—HEL2 L
falg » EOHEBRK TER  £ERZREEEFEER  BER
B REHEETEE  MEZRXEENRBERNE  HERE
g ZREEMRLER  RECEBHTH » BEKF—
KBRS BEREEE > BRBRESREHIREE MBEANZ ERE
S8 EXHBEEFTUIEE o HiREE S XK RkIRES
Ko EBRZBETARBERL SN ARFERET —MTE ' B
FEERNSBEERTRERS FARHAY  RAMEREZH
¥ QEETURBERERBLN (off duty ) FBEFKER » Kt -
BIARIMAER BB ET  EREELARNRH—HER
B R it NEEERRZMAZREERZANZIRRE
& At BEAFHEEEHEESXEAEEEHRZE - 8M

332 Ois Engineering Corporation v. Clark, 668 S.W. 2d 307 (Tex. 1983). B S
—E P2 Nt » TR B Geidt, Drug and Alcohol Abuse in the Work Place,

supra note 141, at 190-191. HHaMBM 2R -
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BB EREIHEF RERHEERFD » MifsRREMEEREAT
EBRERBLMAEREES QRE - RBEZE 0% B
AtaHRREME 0 ABMRTRATAN  AEBEMKT » BIR
SAMERIERASBEZ T Wit AARZWE » 25
BEAE—EREBIEAZER (affirmative duty ) » REBHIEH
ZEMZRRE - EEBB LA BREAZ IIEEE » RBEAR
R HMZ 3@ TR o ™ HRH R M EBREARRAENE S
BefE Otis —RZ RME » (BtiBrigMIEEE ( dram shop liability )
ZHREZWMBT > BBE—FiES E—ERELSSRE =58
CZAm » ISR BIE B F (bartender ) » BB
FrzEA » RS ESEERE Bt BIESHE2 BT
il hETRIGOAEE  EABFAEEHABREFHRRRE R
BN EE o

D EYEEMSRARELCERRERZME

HRRBERARERMNBEZHEERBRE - Wit BeT
B2 (industrial accidents ) Z B L@ HARWE » HiBREFHA
B K ERM MBI ( workers’ compensation liability ) * st
HEREARD R fHH > BERLSYERBEFRHZRERE
R EHE FER-REERBRETHEREZL o ™A »
ETREZERLOE » REXEMNCHARERTMESEmnN
B RARBEEL @ B4 NIEYER (K8 (dependence)
RBRARFHEZBREEE R ZE S (stresses and strains )
O REHFREHRERRL 47 BT BRI a R

33 Geidt, id. at 191.

234 BAR LT EE S + 2R “Managerial Responses to Alcohol and Drug Abuse
Among Employees,” PERSONNEL ADMINISTRATOR June 1984, at 134-
1\39 B “Taking Drugs on the Job,” NEWSWLbK August 22, 1983 at 52-60.
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BT o B S » £ California Microwave, Inc. and Pacific.
Indemnity Co. v. Workers’ Compensation Appeals Board™
—2 IMMERE X ERME LFKE (California Workers’ Compe-
nsation Appeals Board: CWCAB y HEeEERBHE—HEGR &
RERTR-LBERMELEHE - EERD LEEGEVERE
NRIZEHG KB ZRER  EREANEZEE - BEBER i
RAREBER  REEZLERSFEEMAD » thi @F KB
FWMATF - HREALLENREMS A B TER » R + B
BEFER THHEE  MAERZHES 8 S Bk
B B SEBRARGE  EFNAEARKRKRE  REBRZE
PIEZREEBEBRENMET ( depression ) KISEHRIERIAR
iR BEHRAT2EE (totally disabled ) o MM ERE K EH
B LRBUEZRBEERBESE (industrial injury ) ZH »
ERTEATHRELEMES  ZRARRIETRHRLIEREE -
R RE ( nervous tension ) ZARRE » WEHY FABEEH »
&R SRR o MK - N IRERLBERZE
HIEBBR o 7 1A BRBMHBRXEREEZSE  LEERE
SBEBEYVNEMEEZREERFE  RENREHE ¥
R FEEREEABHBREFEZILXIJREMLLREMEL
HE  #HRKETFRE “TMHBBEBRKAE Judson Steel

Corporation v. Workers’ Compensation Appeals Board™ —

235 PR HLES » 88 Geist, Drug and Alcohol Abuse in the Work Place, supra note
141, at 191-192.

236 Cylifornia Microwave, Inc. and Pacific Indemnity Co. v. Workers’ Compensation
Appeal Board, 45 Cal. Comp. Cas. 125 (1980), BN Bt —RAIZHK » 2R
Geidt, id. at 192.

7 BRI - BR Geidt, id.

238 '§132 (a) of the California Labor Code.

239 judson Steel Corporation v. Workers’ Compensation Appeals Board, 586 P. 2d

584, 150 Cal. Rptr. 250 (1978).
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% BRRERHEZ LS o
N REESIALTEESREBEZLER

SHHBINHEZRARY R ERIGR - SREREANE
BB REEMZEER - REAEATREZHE BIRST
BB S TH: » DISHMZ NESREES - QSR HYE
t L E@#1T4 (common law tort ) Z R » F—R BRI R
X BHME  BERBERATIRES  CEGLINBLE
(defamation) ~ &R MEAREL (invasion of personal privacy) °
VKRR MR aBKMERH S (intentional or negligent
infliction of emotional distress ) ZTEH » FERIREEF o £
REREEAREREREERBTIERESRBES » FEMRY
#/2 (unfair dismissal or wrongful discharge ) 2/ * #EFH K
REE - REWBREERNEFH S KB » BETEREEZH
wWEZ @Y% - Jik » EUEESHMUEN ZBE ™

A WEeeE
RE—ES - EE LB REEE  VAERA TS
BEEREASY (VRN SR — SRR L R
B QBB =FBHRIHZ R TS ok R B B TE A R
H (unprivileged ) » MEREIESE ; O FEBBEVDEHBH
BZHAMS R | kAN ZESAE BB RIREETE - MEEE

M MRHRL—REZROES - XORASEHEENE  Bak, So You
Have A Drug Problem: Drug Testing in the Workplace, supra note 127, at 477-
479; Geidt, Drug and Alcohol Abuse in the Work Place, supra note 141, at
186-190; Lehr & Middlebrooks, Work-Place Privacy Issues and Employer
Screening Policies, supra note 167, at 409-411 K Olsen, A Comprehensive
Reviews of Private Sector Drug Testing Law, supra note 18, at 253-260.
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ERGHEELEEINEE (special harm ) R | KHRZHE
HEELFEGHIESE  THZRNEETE - "ERIHREE
HEEHRERFRRERZIHE  FREIRHREZBME - HAITTHE
FEERYE  IBRBEEERERBZBBERRUEE=F 0
FEERXBRECHARR  IEHIERERBELRZ IR
fEHouston Belt and Terminal Railway Company v.
Wherry™ —% » R RBHEEEE AR ZEE A (switchman) -
R —IHIR A% BB BB & F 6% Mmethadone X {7 M ¥ #2
B (B7ES —REME > AR B HE IR bz b & P B B i A
methadone ¥¥ELL + {BAIYEIE methadone » * Rifi » BE AT
EERBRERZHE  APAFH—HREE  RHPEREZKRES
¥ A methadone 2R » T EWHFZ M AIEREZ ERRE
BORA T A T HAh-BATBE o BN LRERERRNREE A
SINEZE R - [ BRREEEEERESHERRZHEE
( compensatory ) &8 ( punitive ) HFEIFEESE o™
SHHREERE R B RERE RATRH KRS R ER - B
FHREHESZE » BRAE TR RS EE®R (truth)
ZhEs > ARUEREHZRBRER  EBREER LERNES
201 (privileged statements) ' HILERENRRBE ZEF o —
S @ BESETA AR (absolute privileges ) Bt {4
Y48 ( qualified privileges ) FifE * NiZRIEBEEEXFERE
FERSRHSce BRatl » (B0 EHE/ES 3RS & (unemployment hearings )
EFBREF ( grievance procedures ) FHTBHEIZFIZ SRR ©

241 painpr e 2 RESTATEMENT (SECOND) OF TORT §558 (1976).

242 pgouston Belt and Terminal Railway Company v. Wheery, 548 S.W. 2d 743
(Tex. Civ. App. 1976).

243 14, at 746.

2% 4. at 748.

25 14 at 753-755.



84 EYRBEHRBITIEZ BB

BEZIRBRERERQ/RPH G ERE - AIRBEFIR N EHRg
HBRZAEE - RBREBTENRBERAUF MRS &8 &
HEEEEHB R 2 8 (subject matters) » EBIHHILR
FIEMBLEMMES  MBER/VELERZE=E8WME s
MENEZHETRFIERF  LEBRELER 2z BE
HEMAFRESRRBEBEZHESEREMERZ ZEEER
(references ) % » HIB—THAMMEHHGEEZER - “BE2H
BEREREEBHE TMLAT  BESHNEEEE  REAS
R RZ EHMA - AARGEEZ HR  EEBRELE
ABEZE RN (on a strict need-to-know basis ) o *

B #®REAREL

—RimE » Bk LRIEBRAERREARILZIHFE » 21
[ ANt A Z FAETE (private life ) MUIAB » HEHFFAKZ
HE  (SeEmR—AHMEA (a reasonable person ) BEE R
( highly offensive ) ; KRB —MARME & I WMEFEM S
ZRIERIRELE ( not of a legitimate concern to the public) °
AIBHZABBREARBIZIEEET . |™BBE—RA» £E
HWREEERLXEYRBENRBRZERMIAT » RIMRZESRSE
ZIEHER  MEARARKBRZLRZR AANERERXBEMA
RREL  MARBEREEZALE

#£0’'Brien v. Papa Gino’s of American, Incorporated”

296 BRAABLEL - 22EL Black, So You Have A Drug Problem: Drug Testing in the
Workplace, supra note 127, at 479 J Lchr & Middlebrooks, Work-Place
Privacy Issues and Employer Screening Policies, supra note 167, at 410.

7 PR ILES + 27 Black, id.

248 gt L®E » 2R RESTATEMENT (SECOND) OF TORT § 652D (1976).

24% O'Brien v. Papa Gino’s of America, Incorporated, 780 F. 2d 1067 (Ist Cir.
1986).
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—8H - QRERBERTREERFEAREEEK  TEER—H
MlZE 28 AIER ( polygraph examination) @ MERRZHMERE M
b SEBRETSRBEEMZBEALE Bk ERFRBREEY
MR ARE =SS BENBISHERE - " EERP ' B
EMBRRE—ABZAANE BEEARRERHZIHESKX
( investigative measures ) * EBHES AR » MALBRER
REEZ R - Rt - BBkl E st E e B R R fE A
RILAT  MENABHEENH BERES o™ Hk » EBREEX
RBEE—B N MREFZATAEFM EHABEIEREERA
g [HREEZMARE AR ARRE o ™ 1A -
B—HRREEELUY RSB A S IR EEN  B5REE
ELEEFERPREETREREZRA) » Eirh@PREL
ZHEERTA HAEBRRBEZBARALMEL » &£ K-Mart
Corporation Store No. 7441 v. Trotti” —% » REEHEERE
ATIERRRIBEZHRT » BTERETEERBEZ T BRI
SRR STIAE (legitimate expectation of privacy ) ° ™
BN EREREZRDEY HRFASREKEFAFRIRER » 18
BT E M SRR e » R R R REREE —
RS BEARNZAEMUBA » BB—BEZITR ™
(B kLR  EZEBRZ R AR B ATR IR R4t
&> BEEEENSENR ™

250 14, at 1070-1071.

251 14, at 1070.

2 4. at 1072.

253 K-Mart Corporation Store No. 7441 v. Trotti, 677 S.W. 2d 632 (Tex. Ct. App.

254 1984).

5% Id. at 638.

255 4. at 637-638.

256 pi at 637. #4  IRAIE R, Geidt, Drug and Alcohol Abuse in the Work Place,
supra note 141, at 189-190.
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SHHREEREYRERRBIIRH A EEREARILZ R
RENEHUEEHZIBZE - & ERIEATZEREBRE
BN HECHEBR/ESE BREEZ R & (voluntary consent ) »
HEERBREHEAREAARY - AEEEER A IEEREE
ZH BRESETHEHERRE LR R aE HRTR & R
H o Rl BREENEEEHEELEABELUEEAZLEBS
oo ¥ HR B IRATRIR NG M- 4% (qualified privileges)
ZER o RHBEHATRBERZITR  EERBERRMRERE
VEABRZE=%  URLEERREEBARBILTELE o ™ K1 »
NEEEE BRI AGRE BB EEER (truth ) 2
o AMREERERCEBRRREZEAABLZHE o ™

O &R B

B L FEERE N RS LTSRS
HYHSHFE ( cause of action ) » WEHBHEEZTA : [
HE EREBIES ARE  MERE LhEBARE IR R8T
AEFERZ IR MAE—XARER » R4 EHEEE
MSERESABTERE o | o “HBBL—IRA  RBRELEFES
i L E AR B REYRERBBRZFATREHER A
EVEFETHIRMEES  (DERBELEMZRR  2RARE
ERBEERRJVEFRBIMAEMIAFE L » M—EEHEmal
g RQEREZHEMRERREE S  REE—EHEEALSAEAR
HEZHRET  HERRBRERE EREEH - ™

357 BRROULNY - BB Lehr & Middlebrooks, Work-Place Privacy Issues and Employer
Screening Policies, supra note 167, at 411.

88 4o

9 pgRNELS: » #R RESTATEMENT (SECOND) OF TORT §652D (1976).

160 pRRARLEY » BB Black, So You Have A Drug Problem: Drug Testing in the
Workplace, supra note 127, at 478,

*l 4
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7#EKelley v. Schlumberger Technology Corporation™ —
22 » JEU4 R PR MR B SR B KA 2 R ek R B T B A » EaR R -
BIHFRBEEAREASHEEMZRJRENR  RRERR
ZORERBSRBESAORBE  ERBRERBRBEHME -
BHE —ATREESER - BRREZEH  MBARMNERA
&/ ME—BRERERIEL - " FHELUR F BBk E s
EiSAH 0 MBI EHMNEBERERR » kbR L a5 nEs
B—BEmsEEMAH  IREERFR  ESREAFRAM
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272 I4. at LEXIS 10.

273 [4. at LEXIS 16.
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CiTY OF NEW YORK 477 (1988); Geidt, Drug and Alcohol Abuse in the
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290 mAFAIEEL - 228 Obsen, A Comprehensive Review of Private Sector Drug
Testing Law, supra note 18, at 286 B Geidt, Drug and Alcohol Abuse in the
Workplace, supra note 141, at 199.

91 moyA - BE + 22 H Olsen, id. & Geidt, id.

292 BEFILRL » 22 B Hartstein, Drug Testing in the Workplace: A Primer for Em-
ployers, supra note 127, at 601-602 K Morikawa, Hurtgen, Conner & Costello,
Implementation of Drug and Alcohol Testing in the Unionized Workplace, supra
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293 AR LR » B R Geidt, Drug and Alcohol Abuse in the Workplace, /supra note
141, at 200.
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127, at 481482 & Payson & Rosen, Substance Abuse, A Crisis in the Work-
place, supra note 121, at 33.
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301 BAR IR - 28 Rothstein, Screening Workers for Drug: A Legal and Ethical
Framework, supra note 288, at 434.
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THE EMERGING LEGAL ISSUES CONCERNING
DRUG AND ALCOHOLIC TESTINGS IN THE
WORKPLACE IN THE UNITED STATES

Cing-kae Chiao

ABSTRACT

Drug abuse and alcoholism in the workplace by employees
have become very serious labor problems in the United States
in recent years. In order to cope with these new problems,
American employers in both public and private sectors have
adopted numerous drug and alcoholic testing programs to
screen their employees. Although these testing programs have
already produced some positive results for the employers, they
also raise several important legal issues.

The pumpose of this article is to make an in-depth exam-
ination of the emerging legal issues concerning drug and alco-
holic testings of employees in the Unties States. Aside from
introduction and conclusion, the main contents are divided
into seven sections. Section One describes briefly several fed-
eral drug-free statutes and regulations dealing with drug testing
programs in the workplace. Section Two examines several
related constitutional issues raised by drug and alcoholic test-
ings of employees. The following section deals with the rela-
tionshio between several important federal fair emplovment
legislation and these testing programs. Section Four analyzes
the role played by labor unions regarding drug and alcoholic
testings in the framework of collective bargaining system es-
tablished under the National Labor Relations Act and the Rail-
way Labor Act. Section Five delves into some other related
legal issues caused by employers’ drug and alcoholic testing
programs. Section Six examines whether employees can utilize
several common law doctrines, such as invation of privacy,
defamation, emotional distress and unfair dismissal, to obtain
suitable remedies from the courts. The final section tries to
provide employers with several preventive measures to forestall
litigations arising from drug and alcoholic testings in the work-
place.



